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Scottish Parliament Infor mation C entre l ogo 

COMPREHENSIVE ECONOMIC AND TRADE AGREEMENT (CETA) 

Context 

The Comprehensive Economic and Trade Agreement (CETA) is an international trade 
agreement between the European Union and Canada. 

Negotiations for (CETA) were concluded in August 2014 following five years of 
discussions. The agreement (which runs to 1,600 pages) still requires the approval of the 
Council of the European Union and the European Parliament, and possibly also EU 
Member State Parliaments.  Member State Parliament involvement would only take place if 
it is concluded CETA is a “mixed” agreement, meaning it contains elements of EU and 
Member State competence.     

According to the European Commission:  

“once it enters into force, the agreement is expected to make it much easier for EU 
exporters and investors to do business in Canada.  It will make it easier for them to 
sell goods and provide services on the other side of Atlantic and will help secure jobs 
in Europe.”1 

The newly elected Canadian Government of Prime Minister Justin Trudeau supports 
CETA.  Trudeau’s Liberal Party expressed support for CETA when in opposition, and on 
taking power it is understood he instructed his new International Trade Minister to “develop 
strategies to implement the Canada-European Union Comprehensive Economic and Trade 
Agreement (CETA)”.2   

As regards EU trade policy, the European Commission negotiates on behalf of the EU’s 28 
Member States. As a result, the Commission, led by the EU Trade Commissioner, 
represents the EU at the negotiating table for CETA. The Commission negotiated on the 
basis of guidelines agreed by the Council, where the governments of all EU Member 
States are represented.  This approach applies to all EU trade agreements including the 
Transatlantic Trade and Investment Partnership (TTIP) and the CETA.   

Neither the Scottish Parliament or the Scottish Government has a direct role to play in the 
negotiations or subsequent ratification of the TTIP because engagement with Foreign 
Affairs including relations with territories outside the United Kingdom, the European Union 
(and their institutions) and other international organisations, and regulation of international 
trade are reserved under Schedule V of the Scotland Act3.  This was confirmed by John 

                                                
1 http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/  
2 http://pm.gc.ca/eng/minister-international-trade-mandate-letter  
3 http://www.legislation.gov.uk/ukpga/1998/46/schedule/5  

http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/
http://pm.gc.ca/eng/minister-international-trade-mandate-letter
http://www.legislation.gov.uk/ukpga/1998/46/schedule/5
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Swinney, the Cabinet Secretary for Finance, Constitution and Economy in evidence to the 
European and External Relations Committee on 5 February 2015.  He told the Committee: 

“At the outset, it is important to put it on the record that neither the Scottish 
Government nor the Scottish Parliament has any formal role in the negotiation and 
ratification of international trade or investment agreements such as TTIP.”4 

Transparency 

Negotiations for the CETA began in 2009, initially there was little public attention or focus 
on the negotiations or the likely agreement.  However, as public attention focussed on the 
negotiations for TTIP, increasing interest has also been directed towards the negotiations 
of CETA with many of the concerns raised about TTIP also being brought up about CETA. 

Concerns about the perceived lack of transparency in the TTIP negotiations were also 
aired about the CETA negotiations for example by the European Trade Union 
Confederation5.     The European Commission refuted the suggestion the CETA 
negotiations were conducted in secret: 

“When launching the negotiations with Canada in 2009 the European Commission 
made a point of getting as much input as possible to help it define its negotiating 
positions. It: 

 commissioned a sustainability impact assessment study 

 encouraged all interested parties to come forward with their views on all the 
issues at stake for EU civil society and various economic sectors 

During the five years of talks, the Commission held various civil society dialogue 
meetings for stakeholders.  

In parallel, we worked very closely with the EU Member States and the members of 
the European Parliament, keeping them fully informed of progress in the 
negotiations.”6 

The Economics of CETA 

According to the European Commission, the Canadian market is important for EU exports 
and the availability of natural resources such as energy and raw materials make the EU-
Canadian economic relationship an important one.  The Commission suggests that the 
agreement is expected to increase trade in goods and services between the EU and 
Canada by nearly a quarter and to lift EU output (GDP) by about €12 billion a year7. 

According to the Commission, EU business will benefit in the following ways from CETA: 

 eliminate nearly all import duties, saving European exporters around €500 million a 
year 

 allow EU companies to bid for public contracts in Canada 
                                                
4 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9772#.VNzPRNJSj3d  
5 https://www.etuc.org/press/eu-canada-ceta-concludes-etuc-criticism-about-lack-transparency#.VqopftJSj3c  
6 http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/  
7 http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/  

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9772#.VNzPRNJSj3d
https://www.etuc.org/press/eu-canada-ceta-concludes-etuc-criticism-about-lack-transparency#.VqopftJSj3c
http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/
http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/


 3 

 enable EU firms to access Canadian services and investment markets 

 make it easier to temporarily move key company personnel and service-providers 
between the EU and Canada 

 allow European engineers, accountants and architects to provide their services in 
Canada 

 help stop European innovations, artworks, trademarks and traditional food products 
from being copied unlawfully in Canada 

 strengthen cooperation between European and Canadian standard setting bodies. 

In terms of benefits for the United Kingdom, the UK Government has suggested that the 
agreement “will benefit the UK economy and businesses by over £1.3 billion a year”8. 

The Canadian Government has also suggested CETA will have positive economic effects 
for Canada.  For example, the Canadian Government has indicated that the agreement 
could be particularly advantageous for its agricultural sector.  According to the Canadian 
Government: 

“When CETA comes into force, almost 94 percent of EU agricultural tariff lines will be 
duty-free, and seven years later, that number will rise to over 95 percent. This duty-
free access will give Canadian agricultural products, including for a specified amount 
of Canadian beef, pork and bison, preferential access to the EU market and a 
competitive advantage over producers from other countries that do not have a free 
trade agreement with the EU.”9 

CETA’s provisions increasing the trade in foods will result in, amongst other things, the 
quota for Canadian beef entering the EU increasing from just over 4,000 tonnes to 50,000 
tonnes.  This will equate to 0.6% of EU beef consumption10.   

SPICe is not aware of any economic study looking at CETA which challenges the 
European Commission’s evidence.   

During its TTIP inquiry the European and External Relations Committee heard contrasting 
views about the potential economic benefits of TTIP.  In particular witnesses questioned 
the European Commission’s evidence for economic benefits and suggested a more 
accurate appraisal had been conducted by Tufts University which suggested that TTIP 
would lead to net losses in net exports after a decade, compared with the baseline without 
TTIP, and that it would lead to net losses in gross domestic product, a loss of labour 
income and 600,000 job losses across the EU.   

Giving evidence to the Committee on 15 January 2015, Hiddo Houben from the European 
Commission addressed the potential economic benefits of a TTIP agreement.  He 
acknowledged that trade deals can lead to winners and losers: 

                                                
8 https://www.gov.uk/government/news/government-welcomes-historic-eu-canada-free-trade-agreement  
9 http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/benefits-
avantages/agriculture-agricoles.aspx?lang=eng  
10 http://www.europarl.europa.eu/RegData/etudes/IDAN/2014/536410/EXPO_IDA(2014)536410_EN.pdf  

https://www.gov.uk/government/news/government-welcomes-historic-eu-canada-free-trade-agreement
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/benefits-avantages/agriculture-agricoles.aspx?lang=eng
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/benefits-avantages/agriculture-agricoles.aspx?lang=eng
http://www.europarl.europa.eu/RegData/etudes/IDAN/2014/536410/EXPO_IDA(2014)536410_EN.pdf
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“The usual economic assessment is that the costs are concentrated and the benefits 
are spread out. Sectors will lose out in international competition—many have done so 
in the past decades. There are always losers when there is liberalisation, which is 
why it is rightly for politicians to decide for or against such an agreement11.  

The inclusion of the Investor to State Dispute Settlement (ISDS) mechanism 

ISDS is a form of resolution of disputes between foreign investors and the State that hosts 
their investment. ISDS allows foreign investors to initiate dispute settlement proceedings 
against a host State. 

ISDS was a particularly controversial element of the TTIP negotiations which led to the 
European Commission announcing a new consultation on the process in January 2015.  
Following the consultation, in May 2015, the EU Trade Commissioner Cecilia Malmström 
presented the Commission’s new ideas for a reformed investor dispute resolution 
mechanism in TTIP.  The Commission proposals included measures to strengthen 
governments' right to regulate; make arbitral tribunals operate more like traditional court 
systems with a clear code of conduct for arbitrators, and guarantee access to an appeals 
system.  The new process also proposes working towards the establishment of a 
permanent multilateral Investment Court.  The move to a new system and abandonment of 
the original ISDS mechanism in TTIP was explained by the Trade Commissioner in her 
blog: 

“My assessment of the traditional ISDS system has been clear - it is not fit for 
purpose in the 21st century. I want the rule of law, not the rule of lawyers. I want to 
ensure fair treatment for EU investors abroad, but not at the expense of governments' 
right to regulate. Our new approach ensures that a state can never be forced to 
change legislation; only to pay fair compensation in cases where the investor is 
deemed to have been treated unfairly (suffered discrimination or expropriation, for 
example). 

Our new approach also makes arbitral tribunals operate more like traditional courts, 
with a clear code of conduct for arbitrators. It furthermore guarantees access to an 
appeal system. And, as a medium term goal, it sets out to work towards the 
establishment of a permanent multilateral investment court.” 

Despite the movement to establish a new multilateral investment court in TTIP, the CETA 
agreement had already been agreed.  A European Commission Concept Paper on ISDS in 
TTIP stated that the investment protection measures and ISDS in CETA introduced “a new 
approach, innovating both in terms of substance (investment protection rules) and 
procedure (ISDS mechanism)”12. 

Specifically, the Commission highlighted the following aspects of the ISDS system agreed 
in CETA13: 

 It is clear that the EU and Canada preserve their right to regulate and to achieve 
legitimate policy objectives, such as public health, safety, environment, public 
morals and the promotion and protection of cultural diversity. 

                                                
11   http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9732&i=89162#.VMJXPtJSj3c  
12 http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF  
13 http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF  

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9732&i=89162#.VMJXPtJSj3c
http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF
http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF
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 Forum shopping, whereby investors try to pick the most suitable agreement to bring 
an ISDS claim is specifically prohibited.  For example, the making of an investment 
or business re-organisation for the purpose of bringing a case (as is alleged Philip 
Morris has done to bring its case against Australia) is explicitly prohibited in CETA. 

 The introduction of full, mandatory transparency of the arbitration process.  
According to the Commission CETA incorporates the UNCITRAL rules on 
transparency which will mean that all documents (submissions by the disputing 
parties, decisions of the tribunal) will be made publicly available. All hearings will be 
open to the public. Interested parties (NGOs, trade unions) will be able to make 
submissions. 

 Linked to the arbitration process, CETA gives governments not arbitrators, ultimate 
control over the interpretation of the rules. According to the Commission, under 
CETA, the EU and Canada can issue binding interpretations on how the provisions 
should be interpreted, and the ISDS Tribunal is obliged to respect those 
interpretations. 

 CETA includes a code of conduct for arbitrators, ensuring the respect of high ethical 
and professional standards. CETA sets out precise and clearly defined procedures 
to follow to ensure full impartiality of arbitrators, for instance by requiring full 
disclosure of any situation which could give rise to real or perceived conflicts of 
interest. 

 CETA includes a fast track system that will allow for the rejection of unfounded or 
frivolous claims in just a matter of weeks. 

 CETA requires that investors, who bring a case and lose, pay for all the costs of the 
legal proceedings.  This is known as the "loser pays principle" and according to the 
Commission should discourage frivolous or unfounded claims but will also mean 
that the investor must pay the litigation costs of the state he has challenged (at 
present, even if a government successfully defends itself, it often has to bear its 
litigation costs). Given the financial risk, the Commission believes an investor will 
think twice before bringing any ISDS claim.”  

If agreed and ratified, CETA’s system of investment protection and investor-to-state 
dispute settlement would ultimately replace the eight existing bilateral investment 
agreements between EU Member States and Canada.   

During its consideration of TTIP, the Committee heard evidence about ISDS.  Specifically, 
concerns were raised that ISDS allowed corporations to sue governments and that the 
inclusion of ISDS led to risks of “regulatory chill”, which means that governments are 
reluctant to introduce regulations or pass laws in case it leads to possible litigation. 

 Liz Murray from the World Development Movement told the Committee: 

“ISDS—will tip the balance of power away from Governments towards corporations 
through the ability for them to sue, and that in turn will shrink the policy space for 
Governments to devise policies and regulate in the public interest. That covers a wide 
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range of things from food safety to public services, to the environment to human 
rights.”14 

In contrast, evidence from Allan Hogarth of the North American Business Council 
suggested there was little concern about including ISDS in TTIP; he suggested its inclusion 
was to protect businesses investments from harsh treatment by governments.  He told the 
Committee: 

“On your point about the legal challenges, since 1975, the UK has negotiated 94 
bilateral treaties, almost all of which included investor-state dispute settlement 
provisions. UK investors have brought at least 43 ISDS claims to protect their 
investments. No ISDS challenge has ever succeeded against the UK. At the 
committee’s previous meeting, ISDS was raised as some great bogey that would 
allow businesses to attack democratic Governments, when the harsh reality is that 
ISDS is used in the other direction. ISDS is there to protect businesspeople such as 
Benny Hartop who face harsh treatment from Governments. That is sometimes 
forgotten by those who are opposed to ISDS.” 

Trade in Services 

According to the European Commission, whilst CETA will provide new market access for 
EU and Canadian service providers, it does not cover public services so “EU Member 
States will be able to keep public monopolies for a particular service if they want to” and 
specifically “CETA will not force governments to privatise or deregulate public services like 
the water supply, health or education.”15  This approach was set out in the Commission’s 
Trade for All Strategy which stated: 

“At the same time the EU’s position on public services remains clear. EU trade 
agreements do not and will not prevent governments, at any level, from providing, 
supporting or regulating services in areas such as water, education, health, and 
social services, nor will they prevent policy changes regarding the financing or 
organisation of these services. Trade agreements will not require governments to 
privatise any service, nor will they prevent governments from expanding the range of 
services they offer to the public.”16 

Specifically in CETA, Annex I on Reservations for Existing Measures and Liberalisation 
Commitments provides a list of reservations applicable throughout the European Union.  
The list includes Health, Social and Education Services.  This measure states: 

“Any EU Member State, when selling or disposing of its equity interests in, or the 
assets of, an existing state enterprise or an existing governmental entity providing 
health, social or education services, may prohibit or impose limitations on the 
ownership of such interests or assets, and on the ability of owners of such interests 
and assets to control any resulting enterprise, by investors of Canada or of a non-
Party or their investments. With respect to such a sale or other disposition, any EU 
Member State may adopt or maintain any measure relating to the nationality of senior 

                                                
14 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9661  
15 http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/  
16 http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf  

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9661
http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/
http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf
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management or members of the boards of directors, as well as any measure limiting 
the number of suppliers.”17 

Each Member State also had the opportunity in Annex I on Reservations for Existing 
Measures and Liberalisation Commitments to provide a further list of reservations 
applicable to it.  A number of Member States have chosen to use this list to specify 
elements of health services such as pharmaceutical services or dental services.  
Germany used the list to reserve elements of “Rescue services and "qualified 
ambulance services" and the registration of doctors participating in the public health 
scheme.  France used its list to require an authorisation in order to exercise 
management functions for hospital and ambulance services, residential health facilities 
(other than hospital services) and social services18.   

The UK list, in common with a number of Member States, excluded veterinary services 
but imposed no other health related restrictions.   

The European Parliament Policy Department’s “In-depth Analysis” of CETA states that: 

“The agreements mark the first time that the EU has agreed to open market access in 
the services sector on the basis of a negative list; this means that all service markets 
are liberalised except those explicitly excluded.  Exclusions include public services 
such as health care, education and other social services, as well as water distribution 
(only some water treatment services will be liberalised), audio-visual services and 
some air services.”19 

The European Trade Union Confederation has said it opposes the negative list approach 
and suggested that: 

“The negative list approach poses particular dangers for public services because of a 
“ratcheting” effect that would undermine any carve-out of specific public services 
given the blurred and constantly shifting distinction between public and private.”20 

Global Justice Now has suggested that CETA would prevent governments from bringing 
back into public ownership public services which are currently provided by the private 
sector such as the postal service in the United Kingdom21.   

Geographical Indicators 

There is currently a system of Protected Food Names (PFN) in the EU which allows 
producers to apply for protection for regional and traditional foods whose authenticity and 
origin can be guaranteed.  The list of all UK products protected on the European Union 
market is available at: https://www.gov.uk/government/collections/protected-food-name-
scheme-uk-registered-products.   

The CETA and TTIP agreements will not affect the protection offered to Scottish Protected 
Food Names on the EU market. For instance, CETA will not enable Canadian producers to 
sell goods in the EU such as salmon and market it as Scottish Salmon.   

                                                
17 http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf  
18 http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf  
19 http://www.europarl.europa.eu/RegData/etudes/IDAN/2014/536410/EXPO_IDA(2014)536410_EN.pdf  
20 http://www.world-psi.org/sites/default/files/attachment/news/eu_canada_ceta_eu_us_ttip.pdf  
21 http://www.globaljustice.org.uk/resources/scottish-ceta-briefing  

https://www.gov.uk/government/collections/protected-food-name-scheme-uk-registered-products
https://www.gov.uk/government/collections/protected-food-name-scheme-uk-registered-products
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2014/536410/EXPO_IDA(2014)536410_EN.pdf
http://www.world-psi.org/sites/default/files/attachment/news/eu_canada_ceta_eu_us_ttip.pdf
http://www.globaljustice.org.uk/resources/scottish-ceta-briefing
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The CETA agreement provides protection on the Canadian market for the sale of some of 
these high-quality food products produced in the European Union.  Each EU Member State 
had the opportunity to provide proposals for protecting “Geographical indications” on the 
Canadian market.  In total 173 European Geographic Indications have been listed in 
CETA.  14 Member States have products represented on the list.  The vast majority of the 
protected products come from Germany, Greece, Spain, France, Italy and Portugal.  None 
of the protected products are from the UK.   

Although the CETA agreement provides an opportunity to add further Geographical 
Indications in the future, the agreement also states: 

“A geographical indication shall not in principle be added to Part A of Annex I, if it is a 
name that on the date of signing of this Agreement is listed in the relevant Register of 
the European Union with a status of “Registered”, in respect of a Member State of the 
European Union.”22 

This may mean that products currently identified as Protected Food Names in the 
European Union but not on the CETA list of Geographical Indications cannot be added to 
that list in the future but that products which are granted Protected Food Name status in 
the future may be able to be added as Geographical Indicators.   

According to a report in the Herald newspaper on 26 September 2015, the Scottish 
Government’s Cabinet Secretary for Rural Affairs, Food & Environment wrote to Liz Truss, 
the UK Government’s Secretary of State for Environment, Food and Rural Affairs to raise 
concerns about protection for Scottish brands in CETA and TTIP.  According to the Herald, 
Mr Lochhead wrote: 

“These agreements can have a significant impact on Scotland's agricultural sector 
and food and drink industry and it is essential that Scottish priorities and interests are 
reflected in the UK Government's discussions with the EU and the priorities it puts 
forward for inclusion in such agreements."23 

He also told Ms Truss that he was concerned about the reports that CETA "might allow 
Canadian exporters to the EU to use these PFN labels and that there would be no 
protection for any Scottish PFNs in Canada". 

Regulatory Standards 

As with criticism of the TTIP negotiations, it has been suggested that CETA will be a threat 
to regulatory standards in the EU if they need to be aligned with lower level Canadian 
standards.   

A particular concern in relation to CETA is that environmental standards in the EU may be 
threatened as Canadian companies attempt to access the EU market in areas such as 
fracking.  It has been suggested that CETA would empower companies to challenge bans 
to fracking in the EU24.  This argument has also been outlined by Global Justice Now, 
which wrote: 

                                                
22 http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf  
23 Westminster under fire as famous names in Scottish produce further 'threatened' by trade deals: The 
Herald Newspaper, 26 September 2015 
24 http://www.euractiv.com/trade/draft-eu-canada-trade-treaty-thr-news-519595  

http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://www.euractiv.com/trade/draft-eu-canada-trade-treaty-thr-news-519595
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“CETA might also empower US oil and gas companies to challenge fracking bans 
and moratoriums in Europe such as the one currently in place in Scotland. US 
companies would just need to have a subsidiary or an office in Canada to make use 
of CETA’s ISDS clause.”25 

According to the European Commission, the CETA agreement will not lead to a lowering of 
Europe’s regulatory standards.  The Commission suggests that: 

“CETA will not affect EU rules on food safety or the environment.  As now, Canadian 
products will only be able to be imported to and sold in the EU if they fully respect our 
regulations.  For example, CETA does not affect EU restrictions on beef containing 
growth hormones or GMOs. 

CETA provides the basis for a future dialogue between the EU and Canada on policy 
developments.  Both sides will share information about best practices.  This does not 
affect our scope for developing new laws in response to the needs and priorities of 
European citizens.”26 

Iain McIver 
SPICe Research 

                                                
25 http://www.globaljustice.org.uk/sites/default/files/files/resources/ceta_briefing_scotland.pdf  
26 http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/  

http://www.globaljustice.org.uk/sites/default/files/files/resources/ceta_briefing_scotland.pdf
http://ec.europa.eu/trade/policy/in-focus/ceta/questions-and-answers/


EU/S4/16/3/4 
 

1 
 

European and External Relations Committee 

3rd Meeting, 2016 (Session 4), Thursday 4 February 2016 

Human Rights 

 

1. The following written submissions have been received from witnesses who are 
taking part in the roundtable discussion.  These are set out in the Annexe— 

 Amnesty International 
 Faculty of Advocates 
 Michael Clancy, Law Society of Scotland 
 Legal Services Agency Ltd on behalf of Campaign for Housing and 

Social Welfare Law 
 Professor Tobias Lock 
 Professor David Mead 
 SHRC 

 
  



EU/S4/16/3/4 
 

2 
 

Annexe 

Written evidence 

Amnesty International Scotland 

Introduction  

Amnesty International is a global movement of more than 8 million people who 
campaign for a world where human rights are accessed and enjoyed by all. Our 
purpose is to protect individuals wherever justice, fairness, truth and freedom are 
denied. Amnesty International conducts extensive research and monitoring of human 
rights abuses around the globe; and carries out awareness-raising and campaigning 
to promote and protect human rights; the fundamental entitlements and freedoms 
that we can, and should, expect in our lives. These rights are enshrined in the 
Universal Declaration of Human Rights, which was adopted by the United Nations 
General Assembly in 1948.  

Amnesty International is independent of any government, political ideology, 
economic interest or religion and represents more than 20,000 Amnesty members 
and a broad activist network including 123 local, youth and student groups in 
Scotland. We have a total UK membership of over 210,000 including over one 
thousand local, youth and student groups. 

Amnesty International’s position on the Human Rights Act 

The UK government is committed to scrapping the Human Rights Act (HRA) and 
replacing it with a British Bill of Rights aimed at ‘curtailing the role of the European 
Court of Human Rights’. This would have damaging and far-reaching repercussions 
for people’s rights in the UK, the UK’s relationship with the European Court of 
Human Rights (ECtHR), the European Union, and the UK’s international reputation. 

Amnesty International believes that the HRA is an excellent example of national 
human rights protection. It is designed to suit and support the UK’s democratic 
system, protecting universal rights while preserving parliamentary sovereignty. 
However, it is rarely championed, often attacked, and much misunderstood. We 
welcome this opportunity to submit to the Scottish Parliament’s European and 
External Relations Committee and its Human Rights Inquiry. 

Current proposals to scrap the Human Rights Act 

The Human Rights Act is a piece of UK legislation which came into force in the UK in 
2000, bringing the rights contained in the European Convention on Human Rights 
(ECHR) into UK law so that individuals could take their cases to domestic courts, 
instead of having to wait for the slow wheels of justice to turn at the overstretched 
European Court of Human Rights. The aim of the Human Rights Act was to make 
rights accessible and enforceable in the UK, and part of the decision making culture. 
Until the Human Rights Act, the Convention had no application in domestic law. 

Whilst human rights are ours by virtue of being human, legislation such as the 
Human Rights Act strengthens legal protections, providing access to these rights; as 
well as providing redress when these rights are violated. 
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The Act is a carefully structured piece of legislation which does two things: (1) affects 
how our laws are made and interpreted; and (2) affects the actions of those carrying 
out ‘public functions’. All public bodies (such as courts, police, local governments, 
hospitals, publicly funded schools) and other bodies carrying out public functions 
have to comply with the Convention rights. In addition to ensuring that these public 
bodies comply with the Convention, the Human Rights Act has fostered a greater 
awareness and culture more amenable to the protection of human rights. Importantly 
however, where that process fails, individuals have been able to use the Courts (or 
possibility of court action) to get the Act – and their rights - working for them. 

We still do not know the specific detail of the UK Government’s proposals to replace 
the Human Rights Act with a British Bill of Rights. There have been suggestions that 
this would involve withdrawing from the European Convention on Human Rights or in 
some way changing the UK’s relationship with the European Court of Human Rights 
in Strasbourg. There is also a concern that proposals will include restricting 
fundamental rights for certain groups, changing the criteria on which cases can be 
brought and limiting government responsibility to actions taken on UK soil only. 

It is the view of Amnesty International that the UK Government should not repeal the 
Human Rights Act. There is simply no coherent case for the reforms proposed. We 
believe that any repeal and replacement with new legislation on the basis of current 
proposals would represent a dilution of rights, a lowering of human rights standards 
in the UK and a breaking of the concept of universality which is fundamental to 
human rights. We base this concern not only on the policy document released by the 
Conservative Party1 and speeches by prominent government spokespeople but also 
on the toxic rhetoric that surrounds human rights in the UK. The tiny minority of 
controversial cases – such as those involving convicted criminals or alleged terrorists 
– masks the reality of the vast majority of cases of ordinary people who benefit from 
it every day and rely on it to secure justice and protection. These cases have had a 
positive impact for the individuals concerned but also on the policies and processes 
of public bodies.  

The Human Rights Act is an effective piece of legislation which serves an important 
purpose in protecting human rights in the UK. We believe that there is no need to 
change human rights legislation in the UK, unless it be to extend its scope by 
incorporating economic, social and cultural rights into our domestic legal framework.  

It is important to acknowledge that there is an emerging divergence between the UK 
Government and some of the devolved administrations on the issue of human rights. 
It is a concern of Amnesty International that repeal of the HRA will lead to a 
fragmentation of legal frameworks within the UK and a patchwork of legal coverage. 
It is not clear from any proposals seen so far, how the UK Government will ensure 
consistency across the UK. Given the trajectory of some of the devolved 
administrations including the Scottish Government towards further incorporation of 
international human rights obligations2 and their support for retaining the Human 

                                            
1 Protecting Human Rights in the UK: The Conservatives’ Proposals For Changing Britain’s Human 
Rights Laws https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf 
2 Incorporation of the UN Convention of the Rights of the Child by Scottish Government: 
http://www.gov.scot/Topics/People/Young-People/families/rights 

https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf
http://www.gov.scot/Topics/People/Young-People/families/rights
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Rights Act, it seems likely that repeal of the HRA may lead to at least two separate 
and distinct human rights legal frameworks in England and Scotland. 

A fragmented legal framework will inevitably lead to confusion amongst the public 
and public bodies. Amnesty International will comment in more detail once the 
specific plans are announced and consulted on but all information currently in the 
public domain indicates that repeal of the HRA will be a step backwards. 

Common misunderstandings of the Human Rights Act 

There have been a number of criticisms of the impact of the Human Rights Act, most 
often focusing on cases raised on behalf of prisoners and terrorist suspects. But, 
prisoners (and any other unpopular group in society) are equally entitled to the 
protections offered by law.  The human rights in the European Convention are 
carefully balanced, and many of them have built-in limitations.  For example, the right 
to liberty does not prevent criminals being sent to prison after a fair trial and the right 
to free speech does not allow incitement to violence.  While prisoners have the 
human right to a fair trial and to be treated humanely they do not have a human right 
to have flat screen televisions or pornography, and cannot use human rights law to 
get them.  Many of these reported stories relate to human rights claims which were, 
correctly, denied by the courts, or from misunderstandings of the law by the media. 

The current general proposals from the Conservative Party claim that the Human 
Rights Act grants too much power to the Judiciary to dictate the decisions of 
Parliament, undermining Parliamentary sovereignty. In fact, the Human Rights Act 
does not allow the Judiciary to strike down Acts of the Westminster Parliament, 
precisely in order to preserve parliamentary sovereignty. The courts can either 
interpret legislation so as to make it compatible with human rights, or, if this is not 
possible, they can make a “declaration of incompatibility” which then allows 
Parliament to reconsider the legislation and decide what to do.   

The relationship between UK and ECtHR judges as set out by the HRA is one of 
dialogue not diktat. Section 2 of the HRA states that UK courts must ‘take into 
account’ of ECtHR rulings, not that they are bound by them, and Section 3 sensibly 
ensures that UK courts interpret legislation in line with Convention rights as far as 
possible. This ensures consistency with and respect for Convention rights in UK law. 
If UK courts are encouraged to routinely go against ECtHR rulings then they will not 
be properly applying ECHR rights, and standards would inevitably fall below the 
Convention’s minimum protections more often. Changing section 2 would therefore 
probably result in more cases going to Strasbourg and thus to more rulings directly 
against the UK, which the UK would then have to follow because it has an obligation 
(like all other member states) to abide by ECtHR rulings against it (article 46). That 
means more intervention, not less. 

On rare occasions, when they had good reason, UK courts have decided against 
following ECtHR rulings. Sometimes they interpret Convention rights more 
generously. Sometimes they disagree. The divergent rulings contribute to a positive 
dialogue between the UK courts and the ECtHR, leading to improved standards of 
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justice in both3. This shows the dynamic relationship between ECtHR and the UK 
rather than the adversarial way it is often portrayed or claims of “mission creep”. 

There is scope for a ‘margin of appreciation’ in some areas for national 
interpretations of ECHR rights but if member states ignore the common interpretation 
of the Court they have set up to protect universal rights, that would undermine that 
core understanding and render the ECHR less protective everywhere. Section 2 of 
the HRA strikes a sensible balance between the Strasbourg rulings and national 
sovereignty. 

The amount of cases against the UK at the ECtHR are often vastly overestimated. 
As of August 2014 only 1.5% of pending cases at the Court were against the UK. 
Most – some 60% - were against Italy, Ukraine, Russia and Turkey. In 2014 of 1,997 
cases lodged against UK, the ECtHR struck out or declared inadmissible (so no full 
judgment) 1,970 of them. Of the remainder, the UK won 14 and lost 13 of cases 
heard. Were the UK to alter its domestic rights protection in such a way as to provide 
less protection for those under its jurisdiction than in other member states, while 
remaining a member of the ECHR, we can expect that picture to look very different. 
The only way out of this circular approach would be to leave the ECHR altogether, 
which is likely to cause serious difficulties for the UK’s position in and relationship 
with the EU, as well as significantly affect its reputation overseas. Moreover, given 
the existence of the EU Charter of Fundamental Rights, it is difficult to see how such 
a position would work in practice.   

In Scotland, the Scotland Act 1998 provides that the Scottish Parliament cannot 
make legislation which is incompatible with the European Convention on Human 
Rights and any legislation which violates the rights in the Convention is invalid. The 
Scotland Act then references the Convention rights as set out in the HRA. This 
demonstrates how the ECHR and the HRA serve as not only providing a legal 
mechanism for access to justice and remedy but contributes to creating a human 
rights culture where human rights are embedded in our politics, policies and 
practices so that a violation can be foreseen and pre-empted. 

Impact of repeal - Domestic 

The Scotland Act 1998, which established the devolved Scottish Parliament, 
explicitly commits the Scottish Parliament and Government to operate within the 
constraints of the ECHR so that it is unlawful for the Scottish Parliament to pass a 
law or bill that is deemed incompatible with the rights laid out in the European 
Convention. Furthermore, any individual can bring a complaint of a human rights 
violation under the Convention to an ordinary Scottish court.  

Repealing the Human Rights Act along the lines currently appearing likely would 
mean removing and revising articles within the Scotland Act 1998 in which the rights 
outlined in the European Convention on Human Rights are deeply entrenched. 
Further, it would have a knock on effect on many areas of Scots law and policy. 
Such a revision could only feasibly be achieved in consultation with, and with the 
agreement of the Scottish Government and Parliament. It seems likely that the 

                                            
3 For example, R v Horncastle (and others) 2009: http://ukscblog.com/case-comment-r-v-horncastle-
2009-uksc-14/ 

http://ukscblog.com/case-comment-r-v-horncastle-2009-uksc-14/
http://ukscblog.com/case-comment-r-v-horncastle-2009-uksc-14/
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Scottish Parliament will refuse legislative consent to such changes. Given that the 
Sewell Convention states that the UK government is expected not to legislate on 
devolved matters without the legislative consent of the Scottish Parliament, this 
would make these reforms in Scotland very difficult and could lead to a human rights 
system with different levels of protection in the two nations.  

This would cause a fragmentation of access to rights and redress for violations. This 
inequality would be unacceptable and untenable. Furthermore, the Supreme Court in 
London will still be the final court of appeal for Scottish civil cases and it is unlikely 
that this court could work with two differing legal frameworks which claim to be based 
on fundamental human rights. 

Not only would this confusion impact on Scottish courts and the Supreme Court but 
on public authorities of all kind, in particular at a local level. Section 6 of the HRA 
brings human rights into public authority decision making. It requires that public 
authorities respect human rights at all levels of government, including at a local level 
in relation to everyday services. It gives ordinary people a framework for challenge, 
dialogue and compromise with the authorities delivering public functions. 

It has already been identified within Scotland through Scotland’s National Action 
Plan for Human Rights (SNAP)4, that there is patchy implementation of the HRA by 
local authorities and other public bodies. Work is underway to address this gap and 
work with public bodies and organisations providing public services to implement 
human rights based approaches and impact assessments in order to prevent human 
rights abuses in our public services rather than solely rely on legal avenues to 
provide access to justice and remedy after the fact. Human rights based approaches 
play an important role in contributing to a human rights culture in which everyone can 
enjoy their rights and live a life of dignity. There is a concern that a fragmentation of 
human rights regimes across the UK will exacerbate the problem of implementation 
at a local level. 

Impact of repeal – International 

Amnesty recently commissioned an opinion poll5 in the UK which found that only 3% 
of British adults believe that the proposed Bill of Rights should be the UK 
government’s top priority. One of the interesting findings from that research was a 
question we asked about whether people agreed that changing human rights laws in 
the UK would have a negative impact on the UK’s ability to promote human rights 
internationally; while 40% of people in Britain agreed, significantly more people 
agreed with this statement in Scotland at 52%. 

Amnesty International is concerned about the impact that the repeal of the HRA and 
potentially undermining the role of the European Court of Human Rights will have on 
the rest of Europe and internationally. Even now, in the absence of specific 
proposals we are witnessing the negative impact that the toxic debate on human 
rights is having overseas. 

                                            
4 Scotland’s National Action Plan for Human Rights: http://www.scottishhumanrights.com/actionplan 
5 Little appetite for repeal of the Human Rights Act new poll finds: http://www.amnesty.org.uk/press-
releases/little-appetite-repeal-human-rights-act-new-poll-finds 

http://www.scottishhumanrights.com/actionplan
http://www.amnesty.org.uk/press-releases/little-appetite-repeal-human-rights-act-new-poll-finds
http://www.amnesty.org.uk/press-releases/little-appetite-repeal-human-rights-act-new-poll-finds
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The Council of Europe Commissioner for Human Rights, Nils Muižnieks has argued 
that if the UK does not properly comply with the Strasbourg Court, as it has so far 
failed to do in relation to the judgements on prisoners voting, this would; 

“Send a strong signal to other member states, some of which would probably 
follow the UK’s lead and also claim that compliance with certain judgements is 
not possible, necessary or expedient. That would probably be the beginning of 
the end of the ECHR system.”6 

This sentiment has been echoed by others who rely on the Strasbourg Court as their 
only possible avenue for redress. The bereaved families of the Beslan massacre, 
which in 2004 saw 331 people including 179 children killed after a 3 day siege at a 
school seized by Chechen separatists in the Russian Republic of Chechnya, took 
their case to Strasbourg last year. The Russian authorities stood accused of: failing 
to prevent the massacre despite having detailed intelligence warnings; compounding 
the loss of life by the use of indiscriminate weapons such as flame-throwers; and 
failing to conduct an adequate investigation into the events in order to establish 
responsibility. 

Some of the bereaved families were interviewed and spoke eloquently about the 
importance of the Strasbourg Court to their struggle for justice. They raised fears that 
any potential UK withdrawal from the ECHR would be catastrophic for the rule of law 
in Russia as it would be taken as a green light for President Vladimir Putin to flout 
Russia’s human rights commitments. 

One of the court’s applicants who lost two sons and her husband in the massacre 
said: 

“If the UK is to withdraw, it would be an excuse for our government to say “We 
don’t want it either!” Putin would point at the UK straight away. It would be a 
catastrophe. The UK has to understand; we all live in the same world and we 
all have an impact on one another. The UK must not think only of itself, 
because this will lead to other countries completely disregarding the rule of 
law… 

It is hard to overestimate the significance of the European court of human 
rights for the Russian people. It is the only deterrence from this lawlessness. It 
is our only hope.”7 

Even further afield, beyond the scope of the ECHR, this debate in the UK is being 
referenced. Kenyan President Uhuru Kenyatta was facing war crimes in The Hague 
relating to the post-electoral violence which erupted after the 2007 elections leaving 
1,200 dead and 600,000 displaced. He made a speech to the Kenyan Parliament 
strongly asserting Kenya’s sovereignty saying; 

                                            
6 Memorandum: Observations for the Joint Committee on the Draft Voting Eligibility (Prisoners) Bill: 
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage
=2365759&SecMode=1&DocId=2062696&Usage=2 
7 “UK must not think only of itself”: Massacre families urge UK not to leave ECHR – Alice Donald: 
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-
not-to-leave-echr-alice-donald/ (accessed 17/11/15) 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2365759&SecMode=1&DocId=2062696&Usage=2
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2365759&SecMode=1&DocId=2062696&Usage=2
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-not-to-leave-echr-alice-donald/
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-not-to-leave-echr-alice-donald/
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“The push to defend sovereignty is not unique to Kenya or Africa. Very 
recently, the Prime Minister of the United Kingdom committed to reasserting 
the sovereign primacy of his parliament over the decision of the European 
Human Rights Court. He has even threatened to quit that court.”8 

The UK is respected internationally for its approach to the rule of law and human 
rights. The Foreign and Commonwealth Office, Scottish Government and many 
British Ambassadors around the world have a strong history of advocating for human 
rights in a range of cases and issues. Interfering with human rights legislation 
domestically could potentially weaken the UK’s and Scotland’s ability to advocate for 
human rights worldwide. 

Amnesty International would encourage the European and External Relations 
Committee of the Scottish Parliament to conclude that the Human Rights Act has 
been beneficial to creating a human rights culture in Scotland, has positively affected 
ordinary people’s lives and that its repeal would likely be detrimental for the public, 
for public services and for the very concept of international human rights law. We are 
happy to provide any further detailed information at the Committee’s request. 

Amnesty International – Scotland Office 
November 2015 

  

                                            
8 Kenyan President uses Tory human rights plans to defend war crimes charges: 
http://ukhumanrightsblog.com/2014/10/24/kenyan-president-uses-tory-human-rights-plans-to-defend-
war-crimes-charges/ (accessed 17/11/15) 

http://ukhumanrightsblog.com/2014/10/24/kenyan-president-uses-tory-human-rights-plans-to-defend-war-crimes-charges/
http://ukhumanrightsblog.com/2014/10/24/kenyan-president-uses-tory-human-rights-plans-to-defend-war-crimes-charges/
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The requirement for public authorities to refrain from creating 
policy or taking actions incompatible with human rights 
forces them to think before they act. This in turn reduces the 
number of inadvertent rights abuses and, therefore, the need 
for litigation. It has led to progressive improvement in human 
rights standards in all areas of life in the UK.

Supporting victims of crime
The HRA obliges the government and public authorities 
to take positive steps to protect victims of serious crime 
in certain circumstances. It has been used to ensure that 
allegations of crimes such as rape and murder are properly 
investigated. In deaths where state officials are implicated, 
it generally requires the authorities to involve the victim’s 
family in the investigation.

Investigating rape effectively
In 2009, John Worboys, the ‘black cab rapist’, was found 
guilty of sexually assaulting 12 women. Police now believe 
he used ‘date-rape’ drugs to attack over 100 female 
customers between 2002 and 2008. Early on, two women 
reported him to the police, but neither woman felt the police 
took them seriously.

When the two women took the police to court using the 
HRA, the Court found that police failure to treat the women 
as potential victims of serious crime resulted in ‘inhuman 
and degrading treatment’. This outcome recognises 
women’s legal right to be heard and should mean that 
reports of sexual violence will be properly investigated in 
future. Source: rightsinfo.org

Misrepresentation and misunderstanding of the HRA is 
damaging the credibility of human rights. Successive 
governments and civil society have done too little to defend 
and celebrate the Act, which has been subjected to a sustained 
campaign to undermine it. A handful of unrepresentative cases 
are repeatedly brought up to undermine the HRA and even the 
European Convention on Human Rights, with the facts often 
distorted (see box).

Cat among the pigeons
In 2008 a man won his appeal* against being deported 
because he was the unmarried partner of a person resident 
in the UK and the Home Office had failed to apply its own 
guidance for such cases. However, initial media reports 
ignored the partner and the Home Office’s failures, and 
politicians took up the claim that the man was allowed to 
stay ‘because he had a pet cat’. The cat was mentioned in 
the case only as an example of his private and family life in 
the UK and had nothing to do with the final decision.
*Source: Asylum and Immigration Tribunal Appeal number IA/14578/2008

An avoidable death
Anthony Rice was given a life sentence for rape, but was 
released on licence after 16 years, in November 2004. Nine 
months later, he killed a woman called Naomi Bryant. Media 
stories claimed Rice was released ‘because of human rights’. 
But the report by the Inspectorate of Probation* found that 
the release was actually because of a series of errors by 
various public authorities. In fact Naomi’s family had to use 
the HRA to secure a full investigation into Rice’s release.
*Source: HM Inspectorate of Probation (2006) Serious Further Offence review: 

Anthony Rice

Applying human rights to everyone
The Human Rights Act protects everyone from abuse. The 
tiny minority of controversial cases – such as those involving 
convicted criminals or alleged terrorists – are dwarfed by the 
vast number of ordinary people who benefit from its invisible 
saefty net every day and rely on it to secure justice and 
protection. 

To suggest that certain people – whoever they are or whatever 
they may have done – are less entitled to human rights is 
fundamentally at odds with the concept of human rights: that 
all people have these rights because they are human. This 
principle, that human rights are universal, also guards against 
the persecution and abuse of unpopular minorities. It is no 
accident that the United Nations adopted it (as Article 1 of the 
Universal Declaration of Human Rights) in the aftermath of 
World War II.

The government of the day cannot be allowed to decide who 
has rights and who does not. Undermining the rights of one 
group of people undermines the rights of everyone.

This does not mean that criminals and terrorists have more 
rights than anyone else, or that their rights are more important 
than those of victims. In each specific case, judges consider 
whether the state has a legitimate reason for interfering with 
a person’s rights, and whether the intervention is lawful, 
necessary and proportionate given that aim.

Requiring public authorities to respect human rights
The Human Rights Act incorporates most of the European 
Convention on Human Rights (see below) into UK law. It works 
in two key ways.
• It improves lawmaking: the government must explain how 

proposed new legislation complies with human rights. All 
law must be interpreted compatibly with human rights as 
far as possible, although it is left to parliament to decide 
whether and how to fix any incompatible primary legislation.

• It brings human rights into all state decisions: all public 
authorities – for example ministers, local councils, the police 
and hospitals – must ensure their actions do not violate the 
protected rights.

Enabling people to claim their rights in the UK
Before the HRA came into force, people in the UK could not 
claim their Convention rights in a UK court. They had to go all 
the way to the ECtHR in Strasbourg to have their case heard, 
which was difficult, time-consuming and expensive.

The HRA brings human rights home, giving people the ability 
to challenge decisions by public authorities in UK courts. 
However, the vast majority of HRA cases never reach a court 
room: they are settled through the public authority coming to 
an agreement with the individual concerned.

Improving human rights standards
Thus the HRA makes it easier for people in the UK to ensure 
their rights are protected, seek justice and hold decision 
makers to account. It has had a hugely positive impact, 
enabling individuals to exercise their rights more easily and 
instilling human rights into the decision-making culture at all 
levels of the state.

HOW THE ACT WORKS

THE HUMAN RIGHTS ACT BRIEFING FOR PARLIAMENTARIANS

Gay people can inherit from loved ones
A gay man was prevented from inheriting a council flat after his 
male partner died because only a husband or wife could do so. 
He used the HRA to challenge this and his case changed the 
law well before equal rights were fully introduced.
Source: rightsinfo.org

Families can stay together
A husband and wife had lived together for over 65 years. He 
was unable to walk without her help. She was blind and used 
him as her eyes. They were separated after he fell ill and was 
moved into a care home. She wanted to stay with him but 
was told she did not fit the criteria. After she used the HRA to 
challenge that decision, the council agreed to reverse it and 
allowed her to join her husband.
Source: British Institute of Human Rights

Hospitals must not issue ‘do not resuscitate’ orders 
without consultation
An elderly man with dementia was admitted to hospital and 
placed on a ward in which every patient had a ‘do not resuscitate’ 
(DNR) order automatically placed on their file. He was not aware 
of the DNR, even though his advocate believed he had the 
capacity to take the information on board. His two daughters 
visited him but were also not consulted or informed. His advocate 
used the HRA to challenge this and the DNR was withdrawn. 
Source: British Institute of Human Rights
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German courts do follow ECtHR rulings
Germany’s relationship with the ECtHR and the Convention is 
very similar to what the HRA provides in the UK, despite claims 
to the contrary by some UK politicians. Moreover, Germans 
have constitutional rights that generally give their citizens more 
protection than the rights provided by the Convention. 

It was the Gorgulu case (see below) that gave rise to the 
perception that German courts do not have to follow the 
ECtHR. However, in that case the German Constitutional 
Court ruled that German courts had to ‘take into account’ 
European Court judgments, which is exactly what the HRA 
says. Amnesty cannot find a single case in which a German 
court refused to follow an ECtHR ruling. In practice, the usual 
position is that ECtHR rulings should be followed, unless they 
would restrict or reduce rights already protected under German 
Basic Law. The UK proposals seen so far seek to achieve the 
opposite: to go against the ECtHR in order to restrict or reduce 
rights ensured under the Convention. In some countries, like 
the Netherlands, the Convention has precedence over any 
domestic law, including the Constitution – going much further 
than the UK.

The Gorgulu case
In 2001 a man seeking custody of his son, or failing that 
at least visiting rights, filed a case with the ECtHR. The 
Strasbourg Court ruled that the father must at least have 
access to his child. Subsequently, a German regional court 
claimed that although the Federal Republic of Germany 
was bound by the Convention, the regional court, as an 
independent body, was not. The case eventually went to the 
German Constitutional Court, which rejected the regional 
court’s argument and ruled that German courts must take 
ECtHR decisions into account.

The Constitutional Court said that non-compliance with 
ECtHR judgements was justifiable in certain circumstances 
– as is recognised in the UK. It also repeatedly stated that 
German law should be interpreted in harmony with the 
Convention.
Source: Felix Muller and Tobias Richter, Report on the 
Bundesverfassungsgericht’s (Federal Constitutional Court Jurisprudence in 
2005/2006, German Law Journal Vol 09 No 02 2008

Allocating scarce resources
A woman with severely limited mobility complained about 
her local authority reducing her weekly care allocation. They 
decided her night-time care needs could be met by giving 
her incontinence pads and absorbent sheets instead of a 
night time carer to help her use the commode. (She was 
not incontinent, but could not physically get to the toilet.) 
The ECtHR ruled that for most of the period in question, 
her rights had not been violated. It said that states retain 
wide discretion in making decisions about allocating scarce 
resources, and had considered and drawn the balance 
properly here.
McDonald v UK (Application No 4241/12) judgement of 20.8.2014

Keeping public order
A group of demonstrators complained they had not been 
allowed to leave a police cordon for seven hours during an 
anti-globalisation protest in London. The ECtHR found this 
was not a deprivation of liberty, but the least intrusive and 
most effective way to protect the public from violence.
Austin & ors v UK (2012) SSEHRR14

The Court throws out the vast majority of cases 
against the UK
Out of 1,997 cases lodged against the UK in 2014, the ECtHR 
ruled against the UK in only 13 of them: 0.7 per cent (see 
chart). The vast majority of cases were declared inadmissible or 
struck out and did not even receive a full consideration.

The ECtHR is in effect the guardian of the European 
Convention of Human Rights. It hears cases alleging that 
member states have violated their human rights obligations 
and it issues judgments that they have a duty to abide by. The 
Court is based in Strasbourg, in a building designed by British 
architect Lord Richard Rogers. 

The Court provides an essential common standard
The ECtHR provides a common interpretation across member 
states of the minimum protections provided by Convention 
rights. The UK is free to give more rights if it chooses, but is 
expected not to fall below that minimum standard. The only 
reason not to take those judgments into account, therefore, 
would appear to be if the intention was to give a lower 
standard of human rights protection than the rest of the 
continent.

UK judges can and do diverge from ECtHR rulings
The HRA does not force UK judges to do exactly as ECtHR 
judges say. Section 2 of the Act says only that UK courts 
should take ECtHR rulings into account, so that UK court 
rulings do not fall below the minimum standard set by the 
ECtHR.

However, on rare occasions, when they had good reason, 
UK courts have decided against following ECtHR rulings. 
Sometimes they interpret Convention rights more generously. 
Sometimes they disagree. The divergent rulings contribute to 
a positive dialogue between the UK courts and the ECtHR, 
leading to improved standards of justice in both.

Diverging from the ECtHR
In the case of Horncastle (and others) in 2009, the UK 
decided against following an earlier ECtHR decision (on 
the same issue) saying that the use of untested hearsay 
evidence breached Article 6 of the Convention, the right 
to a fair trial. The UK Supreme Court ruled that the ECtHR 
had relied on case law that was inappropriate for the UK’s 
common law jurisdiction, and had not properly considered 
English law on the admissibility of evidence. When the issue 
went back to the ECtHR, the Court in Strasbourg accepted 
the Supreme Court’s approach and ruled in favour of the UK.

ECtHR rulings give the UK considerable leeway
The ECtHR provides a common interpretation of the minimum 
protections provided by Convention rights, with a ‘margin of 
appreciation’ for national differences where appropriate. The 
Court generally gives a wider ‘margin of appreciation’ where 
political considerations, such as resource allocation, are 
involved.

THE HUMAN RIGHTS ACT BRIEFING FOR PARLIAMENTARIANS

The Court throws out the vast majority of appeals 
against expulsion from the UK
It is particularly rare that the ECtHR opposes expulsion from 
the UK on human rights grounds. In 2013 the Court ruled 
against expulsion in only one out of 368 cases: 0.3 per cent.

Cases appealing against  
expulsion from the UK  
at the ECtHR 2013

The Court provides access to justice for people 
across the continent
The Court provides an essential mechanism for people across 
the continent to access independent justice and redress for 
human rights violations when national systems fail. As of 
August 2014 only 1.5 per cent of pending cases at the Court 
were against the UK. Most – some 60 per cent – were against 
Italy, Ukraine, Russia and Turkey.

ECtHR judges are appointed by MPs
Judges of the ECtHR must hold legal qualifications to be 
appointed. Each member state has a judge in the Court and 
the UK nominates its own candidate. The judges are then 
elected by the Council of Europe’s Parliamentary Assembly, 
which is made up of representatives from all member states, 
including 18 UK MPs. Thus UK MPs have more power over 
the appointment of ECtHR judges than they do over domestic 
judges, who are independently appointed.

THE ROLE OF THE EUROPEAN 
COURT OF HUMAN RIGHTS

MORE MISUNDERSTANDINGS
Like the Human Rights Act, the ECtHR and some of its 
more controversial decisions have been the subject of  
ill-informed comment. 

Prisoner voting
The ECtHR ruled that an unconsidered blanket ban on 
prisoners voting was disproportionate and that the UK 
parliament should review the law. The UK parliament needs 
only to ensure that it takes a more nuanced approach. For 
example, a decision that prisoners convicted of driving 
offences or those spending less than a month in custody 

could vote, but no others could, would probably comply with 
human rights. The Court did not rule, or even suggest, that 
every prisoner must be allowed to vote. 

Abu Qatada
The ECtHR ruled that Abu Qatada could not be deported to 
a country where evidence obtained through torture might be 
used against him and he would not receive a fair trial. The 
right to a fair trial and the absolute prohibition against torture 
are long-standing British principles, not only laws introduced 
by the HRA or the Convention. The bottom line is that human 
rights are for everyone, not only the people we all like.

Cases against the UK  
at the ECtHR 2014

Cases declared 
inadmissible/ 
struck out

1,970

368

Cases declared 
inadmissible

Cases considered

No violation found
Ruling against UK

Cases 
struck out

252

3
1

4

112

1,997

Cases considered

No violation found
Ruling against UK

14
13

27
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In the military context, human rights principles have generally 
been applied to ensure that:
• soldiers continue to have basic rights, and must receive 

adequate protection and be provided with effective 
equipment

• even in wars and occupations there are red lines, such as 
that torture and inhuman treatment are always wrong.

Human rights are flexible and must always be applied 
appropriately in each context. They do not tie the hands of the 
military or dictate what equipment or action must be taken. 

The British Military is perfectly capable of developing strategy 
and training that accounts for basic rights protections. It 
should be confident, in creating and defending its policies and 
practices, that they will withstand any ill-intentioned challenge 
and indeed be an international badge of honour. 

Baha Mousa
Baha Mousa, an Iraqi civilian receptionist, was picked up 
by British soldiers and horrifically abused, later dying of his 
injuries. The HRA imposed an obligation on the UK to carry 
out an independent investigation of inhuman treatment, 
ensuring accountability, and that lessons were learned 
and procedures and policies improved. In this case, the 
military justice system had failed. This is one reason why 
the HRA and the ECtHR are so vital. They ensured a proper 
investigation, which should prevent the same things going 
wrong in the future.

Source: Report of the Baha Mousa Inquiry, 8 September 2011

Below: Baha Mousa with his wife and two children  
© PA Images

The UK is extremely unlikely to be granted a special exemption 
from Article 46, or to secure its removal from the Convention. 
Moreover to achieve either, or to simply ignore the obligation, 
would be likely to prompt other countries also to disregard 
ECtHR rulings, critically undermining the Convention. 
The unravelling of our internationally agreed human rights 
structures could follow. 

If the UK left the Convention, or was forced out because of 
its unlawful approach to Article 46, it is difficult to see how it 
could remain in the Council of Europe, or indeed the European 
Union. Being a Convention signatory is generally treated as 
a prerequisite of becoming an EU member, and the EU itself 
is in the process of becoming a signatory to the Convention. 
Moreover, the UK would remain bound by the EU Charter of 
Fundamental Rights, which contains similar protections. This 
would create much confusion and set a bad precedent for 
others.

‘I am troubled by discussion of plans to scrap 
the United Kingdom’s Human Rights Act… I 
am worried by the impact of this initiative both 
in the UK and in other countries… the UK 
should set an example at home by ensuring 
that human rights protection, once brought in, 
is not subsequently weakened,’ 
UN High Commissioner for Human Rights, June 2015

The European Convention on Human Rights was inspired by 
the desire to prevent a recurrence of the atrocities witnessed in 
Europe and beyond in World War II. The UK played a key role 
in its creation: much of the Convention was drafted by British 
experts and the UK was the first country to sign up in 1951.

A flexible instrument
The Convention was written 60 years ago when the world 
was a very different place. It was intended to be a simple, 
flexible encapsulation of universal rights (the United Nations 
had adopted the Universal Declaration of Human Rights just 
three years earlier) whose meaning could grow and adapt 
to society’s changing needs. The Convention was always 
intended to be a ‘living instrument’ that would be interpreted 
depending on the context. If we still interpreted human rights 
as written decades ago, for example, gay people probably 
would not have been allowed to serve in our military and it is 
difficult to see how freedom of expression on the internet could 
be protected, because the internet itself did not exist then.

An international commitment to human rights
Remaining a signatory to the Convention is critical, not only to 
protecting the rights of ordinary people, but also for the UK’s 
international reputation and standing. To leave the Convention 
would make the UK the first European democracy to pull back 
from its international human rights commitments: to Amnesty’s 
knowledge North Korea and Venezuela are the only other 
countries to have done something similar. 

How could the UK promote human rights abroad or champion 
the rule of law if it abandoned the universal human rights 
project that has achieved so much? 

International responsibilities
Curtailing the role of the ECtHR would breach the UK’s 
international obligations, because Article 46 of the Convention 
requires states to abide by the Court’s rulings. Amnesty 
believes that any such move, or a threat to leave the 
Convention altogether, sends a dangerous signal to other 
countries – particularly those that frequently violate the 
Convention, such as Russia. It gives them the green light to do 
the same and implies that it is acceptable to pursue a narrow, 
local concept of human rights decided by the government of 
the day and claim that it is Convention compliant.

THE IMPORTANCE OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS

At this stage it is impossible to know what rights would be 
included in a British Bill of Rights. The HRA already works 
very well as a package, so what would we lose? Particular 
rights, or particular protections for them, or mechanisms in 
the Act? Perhaps human rights would apply only in certain 
circumstances or only for certain groups of people? This kind 
of tampering contravenes international legal principles and 
fundamentally alters the key principle of universality of human 
rights.

Four sections of the HRA are particularly important in 
ensuring that Convention rights are effective in the UK:

• Section 2 states that UK courts should ‘take into account’ 
ECtHR rulings. If UK courts are encouraged to routinely 
go against ECtHR rulings then standards will inevitably fall 
below the Convention’s minimum protections more often. 
Changing this requirement would probably result in more 
cases going to Strasbourg and more rulings directly against 
the UK, which the UK would have to follow. That means 
more intervention, not less.

• Section 3 ensures that UK courts interpret legislation in 
line with Convention rights, as far as possible. This ensures 
consistency and respect for rights in UK law. Section 
19 requires that when new laws are passed, the Minister 
responsible must explain how they are compatible with 
Convention rights (or why they are not) so that parliament 
can debate this. Together, these two sections encourage UK 
legislation to comply with human rights standards. If they 
were lost, legislation affecting millions in the UK could be 
passed without any assessment of the effect on people’s 
basic rights and existing laws could violate rights.

• Section 6 brings human rights into public authority decision 
making. It requires that public authorities respect human 
rights at all levels of government, including at a local level 
in relation to everyday services. It gives ordinary people a 
framework for challenge, dialogue and compromise with the 
authorities delivering public functions.

Amnesty sees no legitimate reason for repealing the HRA given 
the positive impact it has had for individuals and the UK in 
general.

WE ALREADY HAVE A 
BRITISH BILL OF RIGHTS

THE BRITISH MILITARY 
AND HUMAN RIGHTS

THE HUMAN RIGHTS ACT BRIEFING FOR PARLIAMENTARIANS

A Chechen mother’s painful fight 
Fatima Bazorkina, from Ingushetia, Russia, whose son 
disappeared in Chechnya in 1999 (pictured below left with 
her adviser in the audience room of the ECtHR, December 
2005). She took her case to the Court, claiming that federal 
troops killed her son and the authorities failed to adequately 
investigate the case. The Court upheld her arguments, ruling 
that Russia had violated the Convention. If the Court and 
Convention are undermined, people like Fatima will have 
nowhere to turn. 

©AP
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Repealing the Human Rights Act could have huge and 
complex implications for devolution and the Union. The 
Scottish Parliament says it will refuse legislative consent to 
repeal the HRA via the Sewel Convention, which states the UK 
government is expected not to legislate on devolved matters 
without the legislative consent of the Scottish Parliament. Since 
human rights are not ‘reserved’ for Westminster and because 
of the way the Scotland Act refers to the European Convention, 
the Sewel Convention is likely to be engaged. 

The UK government could still repeal the HRA, but it would 
have to override the democratic will of the Scottish Parliament 
and ignore the Sewel Convention. This could create a 
constitutional crisis, just when the UK is trying to implement the 
Smith Commission proposals through the Scotland Bill, and 
the Sewel Convention is likely to become law. 

The situation in Northern Ireland is even more complex, as 
the HRA is a critical part of the Good Friday Agreement, an 
international treaty lodged with the United Nations. Article 2 of 
the Agreement commits the UK to ‘complete incorporation into 
Northern Ireland law of the European Convention on Human 
Rights (ECHR), with direct access to the courts, and remedies 
for breach of the Convention’. The UK fulfils this obligation 
through the HRA. An international treaty would be violated if 
the HRA was not replaced with something just as effective in 
the British Bill of Rights.

The Agreement also commits the UK government to introduce 
‘policing structures and arrangements... which conform with 
human rights norms’. This obligation was fulfilled through 
the creation of the Police Service of Northern Ireland and its 
oversight body, the Northern Ireland Policing Board, a key 
function of which is to monitor compliance with the HRA. The 
Northern Ireland Assembly has also passed a motion rejecting 
attempts to repeal the HRA.

The HRA is also embedded in the devolution settlement for 
Wales, with its own complexities.

The government could perhaps repeal the HRA in England 
only, allowing it to continue to apply in other areas of the UK. 
This, however, would lead to a situation of fragmented rights 
across the UK, with people in England potentially left with 
a lower standard of protection than people in Scotland and 
Northern Ireland.  

The Human Rights Act provides an invisible safety net for us 
all, often only being seen by the most vulnerable people at the 
sharp edge when a public authority acts unlawfully. It protects 
people in the UK, and the freedoms that many of us take for 
granted.

Governments and public authorities are made up of human 
beings who are fallible, have opinions and make mistakes. 
People in the UK need to be able to access a system which 
allows them to exercise their rights. The Human Rights Act 
helps us all to do that. 

THE HUMAN RIGHTS ACT BRIEFING FOR PARLIAMENTARIANS

SCOTLAND, WALES AND  
NORTHERN IRELAND

AN INVISIBLE  
SAFETY NET

CONTACT DETAILS  
parliament@amnesty.org.uk
020 7033 1672
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The Faculty of Advocates 

1. The Faculty of Advocates is Scotland’s independent referral bar. Advocates 
have been promoting the administration of justice and the rule of law in Scotland for 
over 450 years. The Faculty is a member of the Council of European Bars and Law 
Societies, which monitors actively “the rule of law, the protection of fundamental and 
human rights and freedoms, including the right of access to justice and protection of 
the client, and the protection of the democratic values inextricably associated with 
such rights”. The Faculty welcomes this opportunity to submit evidence to the 
European and External Relations Committee of the Scottish Parliament on the UK 
Government’s proposed repeal of the Human Rights Act and its replacement with a 
British Bill of Rights. 

2. The European Convention on Human Rights (“ECHR”) has proved to be a 
successful international instrument for the protection of human rights and the rule of 
law. Article 1 of the ECHR obliges the United Kingdom to secure the rights and 
freedoms set out in the Convention to everyone within its jurisdiction.  

3. It is for Contracting States to decide how to fulfil that obligation and to secure 
the rights and freedoms set out in the Convention within their territories. In Scotland, 
the rights and freedoms set out in the Convention are protected and secured, in the 
first instance, by our own common law and by domestic statutory provisions. But that 
protection is underpinned, promoted and supported by the incorporation into Scots 
law of the ECHR rights through the Human Rights Act and the devolution legislation.  

4. The Faculty believes that the incorporation of the ECHR rights into domestic 
law through the Human Rights Act and the devolution legislation has been beneficial 
for the people of Scotland. Before incorporation, judges and lawyers made little 
reference to the ECHR and the decisions of the Strasbourg Court.  In Scotland, it 
was not until 1996 that the ECHR could be relied upon at all in legal proceedings 
before the domestic courts9, and then only as an aid to statutory interpretation.  
Individuals who considered that their rights under the Convention had been infringed 
could not advance that case in the Scottish courts, but only in the European Court of 
Human Rights once they had exhausted the domestic legal process. The situation 
has been transformed. Today, the ECHR is of great importance in daily practice in 
the Scottish courts. Individuals may rely directly on their Convention rights and 
enforce those rights in their own courts. Importantly, our own judges have the power 
to interpret and apply the Convention in a manner which reflects the particular 
circumstances of our own jurisdiction. 

5. The devolution and human rights legislation has revitalised the law.  Almost 
every area of Scottish practice and procedure has been examined and tested 
against the ECHR. In many (perhaps most) areas, this process resulted in no 
substantial change.  In others it has resulted in important and overdue reforms of our 
law.  These include reforms of the appointment and tenure of judges10, disclosure to 
the defence of the prosecution case11, the right of a suspect to have a lawyer present 
                                            
9 T, Petitioner 1997 SLT 724.  
10 Starrs v. Ruxton 2000 JC 208.  
11 Holland v. HM Advocate 2005 1 SC (PC) 3; Sinclair v. HM Advocate 2005 1 SC (PC) 28.   
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when interviewed by the police12, the right of unmarried fathers to participate in 
proceedings concerning their children13 as well as important reforms in more 
technical areas such as the law on diligence on the dependence of an action14. The 
law’s treatment of disability, mental health, discrimination and equality has 
progressed significantly since incorporation of the ECHR into domestic law.  All of 
these advances would not have been made as rapidly or at all, or maintained, 
without reliance on the Convention and the jurisprudence of the Strasbourg Court.  
Advocates appearing in the Scottish Courts must now have an in depth 
understanding of the Convention and its application, and knowledge of relevant 
Strasbourg case law. Just as importantly, the domestic incorporation of Convention 
rights provides a framework of fundamental rights within which the legislature and 
executive operate, and which requires that legislation and executive action which 
affects those rights is properly justified.  

6. The Faculty acknowledges that the Human Rights Act and  decisions of the 
Strasbourg Court have been subjected to negative comment.  Such criticism may, 
perhaps, be regarded as an inevitable feature of any effective system of human 
rights protection.  In a democracy, human rights protection is unnecessary for 
popular causes.  The protection of the fundamental rights of individuals - such as an 
individual’s right not to be deported to a country where he might be tortured or where 
he will be tried using evidence obtained by torture15, or any prisoner’s right not to be 
subjected to inhuman or degrading treatment or punishment16 - may well produce 
decisions from the Courts which sections of popular opinion deplore or disapprove.  
It is in precisely these types of cases that the commitment  of a country to the 
protection of fundamental human rights is tested.  

What is your general view on the UK Government’s proposal? 

7. The UK Government has not published its proposals. It is accordingly not  
possible to express a considered view of any detailed programme at this stage.        

8. The Faculty has been unable to identify any significant problem with the 
current operation of the Human Rights Act or the devolution legislation that 
incorporates ECHR.  It is not convinced of the need for substantial reform.   

9. The Faculty would oppose dilution or abrogation of any of the fundamental 
rights contained in the Convention.  As Lord Bingham wrote in The Rule of Law 
(2010) at p 84: 

“of course there are court decisions, here and in the European Court, with which 
one may reasonably disagree.  But most of the supposed weaknesses of the 
Convention scheme are attributable to misunderstanding of it, and critics of it 

                                            
12 Cadder v. HM Advocate 2011 SC (UKSC) 13.  
13 K v. Principal Reporter 2011 SC (UKSC) 91.  
14 Karl Construction Ltd v Palisade plc 2002 SC 270.  
15 Othman v. United Kingdom (2012) 55 EHRR 1.  
16 Napier v. Scottish Ministers 2005 1 SC 229.  



EU/S4/16/3/4 
 

11 
 

must ultimately answer two questions.  Which of the rights would you discard?  
Would you rather live in a country in which these rights were not protected by 
law?.. There are probably rights which could valuably be added to the 
Convention, but none which could safely be discarded. 

10. Equally, the Faculty would not welcome any proposal which would reduce or 
restrict the circumstances in which a member of the public could seek to vindicate 
Convention rights in the domestic courts.  It would be most unsatisfactory if litigants 
were to require to exhaust the domestic legal process and petition the Strasbourg 
court  before obtaining the redress now available in their local court.  Such a 
retrograde step would cause unnecessary delay, expense and uncertainty and would 
damage the reputation of our legal system internationally. It would also deprive the 
Strasbourg Court of the assistance which it derives from the decisions and reasoning 
of our own courts in relation to cases which come before it.  

11. It appears to the Faculty that the current system of domestic human rights 
protection works well. The existing legislation as interpreted by the courts has 
created a sophisticated system of human rights protection with sufficient flexibility to 
allow the law to be re-balanced or re-developed as and when required. The following 
features should be noted: 

 The Convention Rights are a subsidiary form of human rights protection in 
Scots law.  Consideration requires, in the first instance, to be given to the 
human rights protection given by the common law and statute, using the 
Convention rights as a cross check.  This approach was explained by Lord 
Reed, one of the two Scottish Justices in the UK Supreme Court, in R 
(Osborn) v Parole Board [2014] AC 1115.  At paragraphs [55] – [57], he said: 

“The guarantees set out in the substantive articles of the Convention, like 
other guarantees of human rights in international law, are mostly expressed at 
a very high level of generality. They have to be fulfilled at national level 
through a substantial body of much more specific domestic law... The 
Convention cannot therefore be treated as if it were Moses and the prophets. 
On the contrary, the European court has often referred to “the fundamentally 
subsidiary role of the Convention”: see e.g. Hatton v United Kingdom (2003) 
37 EHRR 611... Domestic law may however fail to reflect fully the 
requirements of the Convention... The Human Rights Act 1998 has however 
given domestic effect, for the purposes of the Act, to the guarantees 
described as Convention rights. It requires public authorities generally to act 
compatibly with those guarantees, and provides remedies to persons affected 
by their failure to do so. The Act also provides a number of additional tools 
enabling the courts and government to develop the law when necessary to 
fulfil those guarantees, and requires the courts to take account of the 
judgments of the European court. The importance of the Act is 
unquestionable. It does not however supersede the protection of human rights 
under the common law or statute, or create a discrete body of law based on 
the judgments of the European court. Human rights continue to be protected 
by our domestic law, interpreted and developed in accordance with the Act 
when appropriate.” 
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This approach has also been emphasised by the Lord Justice Clerk (Carloway) in 
the High Court of Justiciary in Gorrie v Macleod [2014] SCL 293 [13] – [14]. Scotland 
has its own body of domestic human rights law, regardless of the Strasbourg 
caselaw and distinct from the position in the other jurisdictions of the UK.   

 The Human Rights Act 1998 has, by its method of incorporation, in effect 
created a set of British Human Rights.  The rights contained in Schedule 1 
to the Act while mirroring the ECHR rights are domestic rights to be 
interpreted by the UK Courts in the same way as any other UK statutory 
provision: see the explanation by Lord Hoffmann in Re G (Adoption: 
unmarried couple) [2009] 1 AC 173 at paragraphs [33] to [38].   

 Courts in the UK are required to take into account Strasbourg case law, 
but are not bound to follow that case law: section 2(1) of the Act. Domestic 
courts will usually follow a clear and consistent line of authority from the 
Grand Chamber of the European Court, but otherwise are open to taking a 
different view. The Grand Chamber is reserved for the most important 
cases.  Most cases before the Strasbourg Court are decided by sections of 
the Court and these decisions, which may not represent the settled view of 
the Court as a whole, carry less significance for domestic courts than 
decisions of the Grand Chamber. In some cases, rather than follow 
Strasbourg caselaw, the domestic Courts will take a different view and this 
may, in turn, result in the European Court modifying its own approach17.    

 The courts in the UK try to keep pace with clear and settled authority from 
Strasbourg, but, as a general rule, do not advance beyond the Strasbourg 
authority unless domestic law requires it: Ullah v Special Adjudicator 
[2004] 2 AC 323, considered in Ambrose v Harris 2012 SC (UKSC) 53. 

 The Strasbourg Court applies a margin of appreciation when determining 
whether states have breached the ECHR - how wide a margin depends 
upon the particular right.  The margin of appreciation recognises that it is 
primarily for nation states to protect the rights of their citizens.  The 
importance of the margin of appreciation was restated by the Council of 
Europe in the Brighton Declaration in 2012 during the UK’s presidency of 
the Council of Europe, and is expressly referred to in the 15th protocol to 
the ECHR which is currently open for signature.  The European Court has 
frequently emphasised the importance it attaches to the margin of 
appreciation. Recent examples of the application of the margin of 
appreciation may be seen in Animal Defenders International v. United 
Kingdom (2013) 57 EHRR 21 and Nicklinson v United Kingdom 
(Admissibility) (2015) 61 EHRR SE7.  Similarly, domestic courts 
acknowledge the scope of the discretionary area of judgment which is 
open to Parliament where Parliament has expressed its view on a matter 
of public interest.  For a recent summary of the position see Christian 
Institute v Lord Advocate 2015 SLT 633 at paragraph [72] 

                                            
17 See e.g. R v. Horncastle [2010] 2 AC 373, where the UK Supreme Court disagreed with the 
European Court’s decision in Al-Khawaja v. United Kingdom (2009) 49 EHRR 1; and see the 
European Court of Human Rights decision in Horncastle v. United Kingdom (2015) 60 EHRR 31.    
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12. As we have observed above, it is for Contracting States to decide how to fulfil 
their obligations under Article 1 of the Convention. Different mechanisms of rights 
protection can be envisaged.  While the Faculty has not identified a need for 
substantial reform of the current arrangements, its commitment is to the protection of 
fundamental rights as such and not to any particular legislative scheme. While the 
Faculty would be opposed to any reform which had the object or effect of 
undermining or diluting the protection of fundamental rights in Scotland, the same 
considerations would not apply to any reform which has the aim and effect of 
supporting and promoting the protection of fundamental rights – or, indeed, of 
securing broader public acceptability of the protection of fundamental rights.  

What rights, if any, would a British Bill of Rights have to contain, and how 
would it interact with Scotland’s separate legal system 

13. Reference is made to the Faculty’s preceding answer.  The Faculty’s 
commitment is to the protection of fundamental rights as such and not to any 
particular legislative scheme. We do not consider that any of the rights currently in 
the Convention could be omitted from any domestic Bill of Rights without 
undermining the international rule of law and domestic human rights protection.  It is 
hard to identify any advantage in expressing the same rights using different words 
and there would be potential disadvantages in the uncertainty and litigation that 
could result. 

14. How any Bill of Rights would interact with Scotland’s legal system is 
dependent upon the specific proposals.  At this stage, it is not possible to anticipate 
what those might be. 

Does the current system respect the sovereignty of Parliament? 

15. The Faculty considers that it does.  The Human Rights Act 1998 does not give 
the courts the power to reduce (or strike down) an Act of the UK Parliament. The 
powers given to the courts by the Human Rights Act 1998 are exercised by the 
courts pursuant to that Act of Parliament, and accordingly respect Parliamentary 
sovereignty. 

16. Further, both the Strasbourg Court and the domestic courts recognise that 
there are matters which are for the legislature to determine. We have mentioned 
above the margin of appreciation allowed to Contracting States under the 
Convention. This is well illustrated by the Animal Defenders case, mentioned above. 
That case concerned the rules in the UK governing political advertising, a subject 
which had been the subject of detailed examination in Parliament and the domestic 
courts. In its judgment, the Strasbourg Court attached:   

“considerable weight to these exacting and pertinent reviews, by both 
parliamentary and judicial bodies, of the complex regulatory regime governing 
political broadcasting in the United Kingdom, and to their view that the general 
measure was necessary to prevent the distortion of crucial public interest 
debates and, thereby, the undermining of the democratic process”18.  

                                            
18 Para. 116.  
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17. The proper approach to be taken by a domestic court was summarised – in 
relation to an Act of the Scottish Parliament - by Lord Hope of Craighead in Salvesen 
v Riddell 2013 SC (UKSC) 236 at paragraph [36]: 

“There is no doubt that, as regards the question whether it is pursuing a 
legitimate aim in the general interest, the Parliament has a broad area of 
discretion in the exercise of its judgment as to social and economic policy. 
Provided that the legislature remains within the bounds of its margin of 
appreciation, it is not for the court to say whether the legislation represents 
the best solution for dealing with the problem or whether the legislative 
discretion should have been exercised in another way. But there must be a 
fair balance if the requirement of proportionality is to be satisfied. The balance 
that must be struck is between the demands of the general interest of the 
community and the requirements of the protection of the fundamental rights of 
the individual.” 

18. Although Salvesen v. Riddell was a rare case where the Courts found a 
statutory provision to be incompatible with the Convention, the Court delayed the 
impact of its decision so that the Scottish Government and the Scottish Parliament 
could consider the appropriate remedial measures – an approach which respects the 
respective institutional roles of the courts on the one hand, and the legislature on the 
other.  The Government rectified the matter by promulgating the Agricultural 
Holdings (Scotland) Act 2003 Remedial Order 2014.  

19. Further, it is useful to consider the example of one of the most controversial 
issues - prisoner voting.  Despite the Strasbourg Court and the UK Supreme Court 
both finding the current law to be in breach of the ECHR, Parliament has, thus far, 
not taken any remedial action and there are no means within the domestic legal 
order by which it can be compelled to take such action.  

Is the European Court guilty of mission creep? 

20. The Faculty does not consider that the Court is guilty of mission creep.  The 
Court has frequently emphasised that the ECHR must be interpreted as a “living 
instrument”, and as such its jurisprudence continues to evolve in light of changing 
societal norms. If the ECHR were not a living instrument, it would risk quickly 
becoming irrelevant to modern life.  Society is very different now from what it was in 
1950.  No doubt the same will be true in 2050.  Had the ECHR not been a living 
instrument, its case law could not have developed to provide legal protection to 
homosexual relationships, or to children born out of wedlock, to give two examples19.  
In that way, the ECHR evolves in much the same way as the domestic common law 
has for centuries. 

 

 
                                            
19 See Dominic Grieve QC MP, “Is the European Convention Working?”, the Faculty of Advocates/Bar 
Council of England & Wales Rule of Law Lecture 2015, delivered in the Laigh Hall, Parliament House, 
Edinburgh, 20 September 2015, http://www.advocates.org.uk/media/1859/domgrievelecture.pdf, pp. 
6-7.  

http://www.advocates.org.uk/media/1859/domgrievelecture.pdf
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What do we think the practical impact will be? 

21. The Faculty is unable to answer this question without knowledge of the detail 
of the proposals. 

Could the UK Parliament act without the consent of the Scottish Parliament? 

22. As a matter of law, the UK Parliament could, under the current terms of the 
Scotland Act 1998, legislate on this matter without the consent of the Scottish 
Parliament20.  The Sewel Convention does not, at present, have legal force21 and it 
would not be appropriate for the Faculty to comment on the competing views about 
its application.  

Would it be possible to have different human rights regimes within the United 
Kingdom? 

23. Yes.  As explained by Lord Reed in the quotation from Osborn (reproduced 
above) the common law itself protects human rights and rights are also protected 
through statute. The common law of Scotland differs from the common law of 
England & Wales or Northern Ireland. The statutory regimes which provide specific 
protection for fundamental rights within our domestic legal order differ as between 
Scotland, on the one hand, and the other parts of the United Kingdom.  We 
accordingly, already, have differences in the approach to human rights protection in 
different parts of the United Kingdom. In federal states, the different parts of the 
federation may have their own bills of rights, in addition to a federal constitution 
which also contains protection for fundamental rights – an example is the United 
States of America.  

24. There would be practical problems in certain areas were there to be material 
differences in the human rights protection in the different parts of the United 
Kingdom.  For example, it is difficult to see why it would be desirable or practicable 
for different human rights standards to be applied in immigration law, for as long as 
that remains a matter reserved to Westminster. 

25. Where EU law is engaged, the Charter of Fundamental Rights will apply 
equally in all parts of the United Kingdom, regardless of any other instruments 
protecting human rights or differences between the laws of those various 
jurisdictions. 

What impact would the UK Government’s proposals have on the UK and 
Scotland internationally? 

26. This depends on the nature and implications of the proposals. Any proposal 
which had the effect of withdrawing the United Kingdom from the Council of Europe, 
or of diluting the UK’s commitment to fulfilling its obligations under Article 1 of the 

                                            
20 Scotland Act 1998, section 28(7).  
21 Clause 2 of the Scotland Bill, currently before the UK Parliament, would enact a version of the 
Sewel Convention.  
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Convention, would undermine the effectiveness of the Convention system22; and the 
Faculty would accordingly not support any such proposal. The Faculty believes that 
any such proposal, and any proposal which precluded the courts in the UK from 
adjudicating on fundamental rights questions, would affect the standing of our legal 
system internationally.  

November 2015 

  

                                            
22 See Dominic Grieve QC MP, op. cit.  
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Law Society of Scotland 

Introduction 

The Law Society of Scotland aims to lead and support a successful and respected 
Scottish legal profession. Not only do we act in the interests of our solicitor members 
but we also have a clear responsibility to work in the public interest. That is why we 
actively engage and seek to assist in the legislative and public policy decision 
making processes. 

This response has been prepared on behalf of the Society by members of our 
Working Party on Human Rights.  The working party is comprised of senior and 
specialist lawyers. The Society has been involved in debate on this topic for some 
time. Much of this response reflects the evidence we provided to the Commission on 
a Bill of Rights in 2011 and 2012. The UK Government has yet to publish the details 
of its plans for the repeal and replacement of the Human Rights Act. As a result, the 
Society’s views on these issues may evolve as the proposal becomes clearer. 

The working party welcomes the opportunity to consider and respond to the call for 
written evidence on the proposed repeal of the Human Rights Act and its 
replacement with a British Bill of Rights, and has the following comments to make:- 

What is your general view on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998? Do you think 
changes need to be made to the current human rights regime in the UK?  

We believe that the Human Rights Act 1998 (the HRA) is a key component of our 
society and an effective tool for the protection of our rights through the domestic 
courts in the UK. The HRA provides an effective means for individuals to challenge 
the actions of the State and seek redress in a more accessible, timely and affordable 
way than was possible before incorporation of the ECHR rights. The HRA has had a 
positive impact on the development of law and policy both in the UK and in Scotland. 
We therefore support the retention of the HRA, but we also accept that there is room 
for improvement of the Act. 

We believe that the HRA can be improved by the following amendments:- 

a) by amending Section 10 to provide a more accountable parliamentary way to 
amend incompatible legislation in the light of a declaration of incompatibility 
by the courts; 

b) by including Article 13 - right to an effective remedy in Schedule 1; and 

c) by expanding and clarifying the application of the HRA to private bodies 
exercising public functions or providing public services. 

What rights, if any, would a British Bill of Rights have to contain? How would a 
British Bill of Rights interact with Scotland’s separate legal system?  

We are of the opinion that any proposed Bill of Rights for the United Kingdom must 
build on and enhance the European Convention on Human Rights. 
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A Bill of Rights for the UK could also include rights which have commonly been 
characterised as constitutional, for example, the right to access to justice or the right 
to have Human Rights determined by a court, however, arriving at consensus on this 
proposition may be difficult.  

We are cautious about including other rights which are characteristically considered 
as rights within one legal system in the United Kingdom, such as, “the right to trial by 
jury”.  In Scotland there is no such right as whether a case goes to jury trial is 
determined by the forum which is at the instance of the prosecutor. 

A UK Bill of Rights could include:- 

a) rights which are contained in EU and other UK or devolved legislation;  

b) economic and social rights;  

c) rights contained in other international treaties, for example the Convention on 
the Rights of the Child or the International Covenant for Civil and Political 
Rights; and 

d) the EU Charter on Fundamental Rights. 

On the question of whether the Bill of Rights should include identification of the 
citizens’ responsibilities the Society is of the view that the fundamental purpose of a 
Bill of Rights is to ensure that certain human rights are guaranteed and protected 
against the State’s capability to legislate and the court’s power to reach final 
decisions in a way which is contrary to those rights. These rights should be limited 
only to the extent which it is absolutely necessary in order to protect the common 
good and the rights of others. Inclusion of responsibilities is fundamentally a political 
question. We recognise the call to enhance the responsibilities of the citizen but do 
not hold to the view that a Bill of Rights is the correct place for such a statement. 
Many rights in e.g. ECHR have qualifications which provide a balance of the rights of 
the individual with competing interests. Including responsibilities is conceptually 
difficult in a Bill of Rights. 

Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament. What are your views on this?  

To the contrary, we would suggest that a stronger judicial role would be needed if a 
Bill of Rights for the United Kingdom were enacted. The current arrangements under 
the Scotland Act 1998 provide a much stronger way of dealing with non-compliance 
with ECHR by Scottish Ministers than that which the HRA provides for the UK 
Parliament and UK Ministers. 

That stronger judicial role would imply restrictions on the concept of Parliamentary 
sovereignty and allow for the judiciary to strike down legislation which was 
incompatible with the Bill of Rights for the United Kingdom. In other words a Bill of 
Rights would need to be constitutionally superior to other statutes.  

This also brings into view the issue of entrenchment of a Bill of Rights for the United 
Kingdom.   Procedurally entrenching the Bill of Rights for the United Kingdom could 
be done by a special majority voting system for both Houses of Parliament and an 
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amendment to the Parliament Acts requiring both Houses to consent to the Bill 
subject to the special majority.      

If a Bill of Rights were enacted in the manner suggested e.g. as an entrenched piece 
of legislation with a superior constitutional status it would lead to a re-alignment and 
re-balancing of the relationship between the executive, Parliament and the courts. 

Inevitably, the executive and Parliament would be limited in their powers and the 
courts would accrue a role as the guardian of the constitution, holding the balance of 
power between the other two branches of government.  The adoption of a Bill of 
Rights would reinforce the separation of powers in the United Kingdom. The 
distribution of powers which has until recently characterised the British Constitution 
would fade away as the courts would exercise a role to strike down non-compliant 
legislation. This would shift the focus of the British constitution considerably. 

In addition, it has been suggested that the European Court of Human Rights 
has developed “mission creep” expanding the European Convention on 
Human Rights into areas which it should not cover. What views do you have 
on this argument?  

The European Court of Human Rights can only adjudicate on the cases brought 
before it.   In the UK, such cases must have exhausted local remedies therefore it is 
clear that the court will deal with issues which have not found favour with the UK 
courts.   Whether this is ‘mission creep’ or dealing with novel legal points is a matter 
of opinion. 

What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities?  

Without knowing the detail of the proposals, it is difficult to comment on what the 
practical impact would be. If, as we suggest, the basis of any proposal is to build 
upon the HRA and continue to incorporate the ECHR, the impact should be to clarify 
and extend the application of rights.  

If additional rights are to be included, this could make it easier for individuals to 
enforce their rights and require greater consideration to be put on specific issues 
(depending on the nature of the additional rights) during policy development and 
decision making. 

As long as the UK remains a party to the ECHR, the ECHR rights will be binding on 
the UK, and individuals will be able to take cases to the European Court of Human 
Rights. If the ECHR is no longer directly incorporated into the UK’s domestic law, this 
would mean that individuals would have to go to the European Court of Human 
Rights (the ECtHR) and would be unable to seek legal enforcement of their ECHR 
rights through the UK court system. This was the situation prior to the enactment of 
the HRA. The application of the ECHR could not be considered and decided on by 
the UK courts, so the compliance of the UK with the ECHR was decided by the 
ECtHR once all domestic remedies had been exhausted. The only role the UK courts 
had in applying the ECHR rights was in statutory interpretation where a provision 
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was ambiguous and the courts applied a presumption that Parliament did not intend 
to breach its treaty obligations.  

Nevertheless, prior to the HRA, following a decision of the ECtHR that the UK was in 
breach of its obligations under the ECHR, the UK then, as now, would correct the 
breach to be compliant with its obligations under international law. Pre-HRA, 
decisions of the ECtHR still had a significant impact on the policy and law of the UK. 
For example, the prohibition of corporal punishment in State schools was a direct 
result of the decision in Campbell and Cosans v UK in 1982 which held such 
practices to be a breach of Article 2 of Protocol 1, and later cases on the issue of 
corporal punishment of children finding violations of Article 3 (see Tyrer v UK 1978 
and A v UK 1998). In addition, the decision in Malone v UK 1985 on State 
interception of communications finding a breach of Article 8 resulted in the 
Interception of Communications Act 1985, with later cases extending protections 
from public communications networks to private. Other examples of the UK changing 
domestic law in reaction to decisions of the ECtHR include abolishing the prohibition 
of homosexuals serving in the military (Lustig-Prean and Beckett v UK 1999 and 
Smith and Grady v UK 1999), and changes to the provision of legal aid for civil cases 
in response to Airey v Ireland 1979.  

There were also numerous cases where the ECtHR’s finding of a breach by the UK 
of its obligations under the ECHR lead to a significant change in the policy or 
procedures of the UK. Finally, it is interesting to note that following the decision in 
Brogan v UK 1988 that detention without any judicial supervision was a breach of 
Article 5, the UK derogated from Article 5(3) on the grounds of public emergency. 
These examples suggest that, even though the ECHR was not incorporated into 
domestic law, the UK government felt obligated to recognise and address the 
decisions of the ECtHR. 

What impact do you think any changes will have on Scotland more generally? 
Would the Scottish Parliament have to consent to any changes under the 
Sewel Convention? Could the UK Government act without the consent of the 
Scottish Parliament?  

The HRA is entrenched within the Scotland Act so that it is expressly outwith the 
competence of the Scottish Parliament to modify the HRA. 

However, the subject of human rights more broadly has not been reserved, and 
Scotland has taken steps to legislate on human rights issues (for example setting up 
the Scottish Human Rights Commission).  

Schedule 5 to the Scotland Act also makes an exception for ‘observing and 
implementing international obligations, obligations under the Human Rights 
Convention and obligations under [EU] law’ from the general reservation of 
international relations.  

So, it seems that there remains considerable scope for Scotland to take action on 
human rights, both as a subject to themselves and as they relate to devolved 
matters. 
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The close links between the HRA and Scotland Act, and the overlap of human rights 
with devolved matters, mean that a repeal of the HRA, or significant change to how 
the ECHR is given effect in the UK, would likely trigger the Sewel Convention and 
require the consent of the Scottish Parliament. However, there is a lack of clarity on 
this point, and quite how or at what point the Convention would be triggered is still a 
matter of some debate.  

This issue should also be considered in the context of the Smith Commission’s 
recommendation to place the Convention on statutory footing. Although the 
proposed drafting of Clause 2 of the Scotland Bill incorporates the current operation 
of the Convention to a great extent, there are currently slight differences. For 
example, Devolution Guidance Note Number 10, which explains the practical 
operation of the Convention requires the consent of the Scottish Parliament in 
respect of provisions of a Bill before the UK Parliament which would alter the 
legislative competence of the Scottish Parliament or the executive competence of 
the Scottish Ministers (see DGN 10 at paragraphs 4(iii) and 9). It would seem, 
however, that Clause 2 would not apply to this latter category of provision. This is 
relevant for the purposes of the HRA, as the legislative competence of the Scottish 
Parliament and executive competence of the Scottish Ministers are restricted by 
reference to “Convention rights” which are defined by reference to the HRA. 

The Convention at present has no legal effect in limiting the power of the UK 
Parliament but a breach of the Convention would have considerable political impact. 
It would not only be unconstitutional to disregard the Convention but that action 
could also have significant political and constitutional consequences. A similar 
Convention applying to the Southern Rhodesian Legislative Assembly was referred 
to in the case of Madzimbamuto v Lardner-Burke PC [1969] 1 AC 723 where a 
breach of the Convention would have been considered unconstitutional. 

Do you think it would be possible to have different human rights regimes 
within the United Kingdom? 

The separate constitutional and rights structures of England and Scotland prior to the 
Treaty of Union in 1707 create different strands of constitutionality. For example 
Magna Carta (1215) does not apply in Scotland nor does the Petition of Right of 
1628 or the Bill of Rights of 1689. The corresponding Scottish Documents could be 
said to be the Declaration of Arbroath (1320) and the Claim of Right (1689). 
However, as these documents are limited to Scotland in their effect in much the 
same way as Magna Carta and the Bill of Rights are limited to England, our 
contention is that analysing British rights emanates, at the very best, from the Treaty 
of Union in 1707 and probably more properly from 1801.    

Even then there are rights which reach from before 1707 and apply in each 
jurisdiction separately, and there are rights which have been enacted since then 
which are limited to one jurisdiction of the other. For example, “the right to trial by 
jury” to which we have referred above.  

Since the Scotland Act 1998, the Government of Wales Acts 1998, 2006 and 2014 
and the Northern Ireland Act 1998 diversity of rights is more evident. Indeed in the 
case of the Scottish Parliament, although the Parliament cannot amend the Human 
Rights Act 1998 it can and does legislate positively in the field of Human Rights. 
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In one sense the current arrangements apply in different ways across the UK and in 
its constituent jurisdictions through the twin track approach of the Human Rights Act 
1998 and the various devolution statutes applying to the devolved arrangements in 
Scotland, Wales and Northern Ireland.  

These arrangements could suggest a model of core UK rights augmented by and 
different from rights which would only apply in Scotland, Wales and Northern Ireland. 
This could be the result of devolved jurisdictions legislating to apply stronger 
protections in devolved areas if the HRA was repealed and replace it with something 
that was viewed as weaker, or by Westminster only repealing and replacing the HRA 
in relation to England, and leaving it in force for Scotland and the other devolved 
nations. 

Another model would be to have one UK application from which derogations by the 
devolved jurisdictions would be possible. 

There are differing views as to whether having different human rights frameworks 
around the UK would be problematic or not. On the one hand, some feel that it would 
lead to confusion and a two-tier system where different protections were applied to 
different subject areas in different regions. On the other hand, there are already 
different frameworks developing by nature of the operation of devolution and 
separate legal systems, and it is not unusual internationally for there to be multiple 
rights frameworks within one country. For example, it is common in federal systems 
for one Bill of Rights will apply to the central government, as well as each of the 
state/provincial governments having their own frameworks. 

What impact do you think the UK Government’s proposals will have on the UK 
and Scotland at an EU and international level, for example within the Council 
of Europe? 

Again, without the detail of the proposals, it is not possible to answer this question. If, 
however, the UK were to withdraw from or alter the nature of its adherence to the 
ECHR, this could impact on membership of the Council of Europe and on the UK’s 
standing and reputation in the international community. 

Michael P Clancy OBE 
Director, Law Reform 
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Legal Services Agency Ltd on behalf of Campaign for Housing and Social 
Welfare Law 

I am writing to you on behalf of the Campaign for Housing and Social Welfare Law 
(“the Campaign”).   

The Campaign is an informal grouping of around 40 individuals who generally work 
in the provision of advice, assistance and representation to people in 
disadvantage.  They generally deal with housing and social welfare law issues and, 
accordingly, apply, or have reference, to Human Rights issues regularly.  

The Campaign has had grave concerns regarding the proposed repeal of the 
Human Rights Act.   

To summarise: the Campaign has 100% support for the current UK and European 
Human Rights architecture and has no doubt that is among the most important 
developments to assist those in disadvantage since the Second World War.  We are 
proud that the European Convention, in general, develops and codifies UK wide 
common law principles and that, indeed, it has an intimate relation with Scots Law 
traditions. 

Of course, whilst prior to the Human Rights Act the principles of the European 
Convention were sometimes followed both in practice and in theory, the Human 
Rights Act brought the principles into day-to-day consideration of all relevant 
decision makers and representatives.   It has been successful in developing the rule 
of law in Scotland and we hope that that success will be built upon in the future.  We 
do not think a Bill of Rights is necessary: the rationale for its creation appears to 
follow a misguided set of reasoning and has resulted in a diversion of debate from 
the core issues affecting the UK in general and Human Rights in particular.   

Addressing the issues highlighted: 

 General view of the UK Government’s proposal?   Do you think changes 
need to be made to the current Human Rights Regime in the UK?   

We do not support the UK Government’s proposal in any respect.   We do not think 
any changes need to be made to the current Human Rights regime in the UK.   The 
current Human Rights regime is sophisticated, has achieved many successes and 
has much potential for the future.  We regard the alleged shortfallings identified by 
the UK Government as exaggerated and unfounded. We deplore the proposed 
change.   

 What rights, if any, would a British Bill of Rights have to contain?   How 
would a British Bill of Rights interact with Scotland’s separate legal 
system? 

Any British Bill of Rights would have to contain, at the minimum, Articles 1 to 15 of 
the European Convention of Human Rights and the Protocols, particularly Protocol 1 
(Protection of Property, Right to education, Right to free elections), Protocol 4 (the 
abolition of imprisonment for debt, freedom of movement, prohibition of expulsion of 
nationals), Protocol 6 (abolition of the death penalty, save in times of war), Protocol 7 
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(expulsion of aliens, appeal in criminal matters, compensation for wrongful conviction 
and right not to be punished twice), and Protocol 13 (total abolition of the death 
penalty). 

We are aware that it has been suggested that a British Bill of Rights could codify and 
clarify ways in which the European Convention has developed. 

We do not support this:  the attempts to so codify such a broad set of principles 
would either require very detailed consideration and consultation over a significant 
period of time or risk restricting or removing either existing rights or potential 
developments for the future.  We support the way that the European Convention has 
developed as a “living instrument” through the case-law of the European Court of 
Human Rights (“Strasbourg Court”), and the way in which the UK judiciary are able 
to use the Human Rights Act to reflect this in the UK context.  It has developed 
effectively over the years.  

Contrary to the “tabloid” myth-making, the ways that the “living instrument” has 
developed have been in direct accordance with the fundamental principles to which 
we adhere.  In any event, even where the UK judiciary has taken issue with the 
approach of the Strasbourg Court to a particular matter, the Human Rights Act does 
not compel the UK judiciary to follow any judgment of the Strasbourg Court.  Indeed, 
this particular aspect of the Human Rights Act gives the opportunity for a “judicial 
dialogue” between the two courts.  This has been used to great effect in the past. 

As the committee is of course aware, the Human Rights Act applies to public 
authorities and the courts: by no means, of course, just the Scottish Government or 
Parliament.  Its scope therefore goes beyond the Scotland Act 1998, which applies 
only to the Scottish Government and Parliament. A British Bill of Rights, unless it in 
some way reflected the existing architecture, would, in effect, cut away the 
arrangements that have and continue to work well in Scotland.  They would need to 
recreated.   Given that the current arrangements work well across the UK this would, 
in effect, be an enormous amount of unnecessary effort.   

 Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament.  What are your views of 
this? 

These arguments are misinformed.  One suspects that many of those concerned are 
deliberately misinforming the public.  Under the Human Rights Act, section 4 
Declarations of Incompatibility are not binding on the UK Government; legislation 
cannot be “struck out” by the UK courts.  Furthermore, the domestic courts are not 
bound by the decisions of the European Court of Human Rights; section 2 of the 
Human Rights Act merely requires UK courts to “take into account” Strasbourg case-
law (amongst other things).  There are, in fact, very few points of disagreement in 
any area.   Section 3 of the Human Rights Act requires UK courts to interpret, so far 
as is possible to do so, legislation in light of the requirements of the ECHR.  Where 
the wording of UK legislation makes it impossible for the UK courts to do so, or if the 
intentions of the UK Parliament in drafting the legislation are clearly contrary to any 
principle emanating from Strasbourg case-law, then the UK courts cannot defy 
Parliament.  Parliament is sovereign. 



EU/S4/16/3/4 
 

25 
 

The only area that binds the UK Government are judgments of the European Court 
of Human Rights against the UK.  Article 46 ECHR makes the binding nature of 
Strasbourg court judgments clear.  This is an important international treaty 
obligation.  It is, of course, crucial that the UK is bound by judgments of the 
European Court of Human Rights where it is a party: not because we have often lost 
cases (absolutely on the contrary) but because it is important to provide an 
enforcement mechanism respected by all that can be applied to other members of 
the Council of Europe where the respect for Human Rights is much weaker.  If we 
value the application of Human Rights across Europe and across the world, our 
example in agreeing to adhere to the court’s decisions is crucial in providing a 
means of international enforcement.  We view the binding nature of the Strasbourg 
court’s judgments as a matter of the Rule of Law.  We respect the rule of law:  we 
believe most people do.  Compliance with the European Convention and compliance 
with judgments of the Strasbourg court, where we are a party, are integral to the 
Rule of Law.   

 In addition, it has been suggested that the European Court of Human 
Rights has developed “mission creep”, expanding the European 
Convention of Human Rights into areas which it should not cover.  What 
views do you have on this argument? 

The European Convention of Human Rights is a “living instrument”.  It is a text 
drafted originally in the 1940’s and adopted in the 1950’s.   It crystallised the then 
view as to fundamental common law principles developed in the UK since the Magna 
Carta, if not before.  It comes out of a tradition of the development of Human Rights 
and provides a proper structure in which to safeguard them.  As with almost all 
international law instruments, and indeed constitutional instruments, it can only 
endure if it is considered as a “living instrument”.  As a result, it is responsible for 
Europe’s current stance on key issues such as access to abortion, LGBTI rights, and 
corporal punishment.  These rights were not even contemplated in 1940’s and 
1950’s Europe.  It is worth pointing out that the latter two examples provided above 
involve landmark cases brought by British applicants.   

The European Convention has been criticised that it has developed in ways that 
were “not originally” contemplated.   Many of those enunciating this view have no 
factual basis for their assertion.   In any event, what was originally contemplated is 
not relevant: the key thing is that, as a living instrument, it has and can reflect our 
developing Human Rights awareness and social attitudes across Europe.   We 
vigorously support this.   

Further to the above, it is worth remembering that the application of the development 
of Human Rights law in the UK is ultimately under the supervision of the UK 
Supreme Court and not the Strasbourg Court.  The Supreme Court has never been 
in any doubt that it is indeed Supreme: UK Human Rights Law has still developed in 
accordance with our traditions and its decisions. 

 What do you think the practical impact of the proposals would be in 
individual cases, for example, as regards immigration policy, criminal law, 
or decisions made by public authorities?    
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The Scotland Act is plain: the ECHR is “hard wired” into the way that Scottish 
Government and Parliament work.  However, the Scotland Act’s drawing in of human 
rights principles does not apply beyond acts of Scottish Ministers and acts of 
Scottish Parliament; it is the Human Rights Act that applies to our public bodies 
including hospitals, schools, councils and the Police.  Unless the British Bill of Rights 
was, in effect, a re-enactment of the current Human Rights architecture, a practical 
impact of the proposals would be, for example, to remove immigration policy, 
criminal law or decisions made by public authorities from the scope of Human Rights 
law.  This would be deplorable.  An important component of human rights is precisely 
the way it applies so broadly. 

If the British Bill of Rights did in fact replicate the current application of Human Rights 
Law in the UK, then one would have to ask why do we require change at all? 

 What impact do you think any changes will have on Scotland more 
generally?  Will the Scottish Parliament have to consent to any changes 
under the Sewel Convention?   Could the UK Government act without the 
consent of the Scottish Parliament? 

This is a very complicated point which has attracted much discussion since the UK 
Government proposals were put forward.  Our position is best summarised thus: the 
repeal or any amendment of the Human Rights Act would not engage the Sewel 
Convention by virtue of the fact it is protected by Schedule 4 of the Scotland Act 
1998.  However, were it to be replaced by a British Bill of Rights this would 
presumably impact on Human Rights in Scotland.  Human Rights is not a “reserved” 
matter as outlined in section 7 of Schedule 5 of the Scotland Act 1998.  Therefore, 
as things stand, it is certainly arguable that replacing the Human Rights Act with 
another instrument which would apply in Scotland would require consent of the 
Scottish Parliament per Sewel Convention. 

What is more straight forward is that any change in the UK’s relationship with the 
Council of Europe would likely require Sewel consent.  For example, we understand 
that the UK Government’s proposals would be to prevent Strasbourg court 
judgments from being binding on the UK Government.  This would fly in the face of 
Article 46 ECHR and the very purpose of the Council of Europe.  In our view, it not 
foreseeable that the Council of Europe would accept the UK reserving against this 
Article.  To that end, the UK Government has not ruled out withdrawing from the 
jurisdiction of the Strasbourg court or from the Council of Europe itself.  If this were 
to come to pass, there would be consequences not only for Human Rights protection 
in Scotland but for the continuing applicability of the Scotland Act.  As noted above, 
the ECHR is “hard-wired” into the Scotland Act.  This would, in our view, invoke the 
Sewel Convention. 

 Do you think it would be possible to have different Human Rights regimes 
in the United Kingdom? 

It is certainly possible in theory to have different Human Rights regimes in the 
UK.  Were the Human Rights Act to be repealed and not replaced in Scotland, it may 
be possible for the Scottish Parliament to re-create the Human Rights Act in 
Scotland.  This is not desirable in any way.  Individuals would have different levels of 
protection depending on their geographical location in the UK.  This will inevitably 
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lead to constitutional confusion in respect of devolved and reserved matters, and 
great injustice seems an inescapable result. 

 What impact do you think the UK Government’s proposals will have on the 
UK and Scotland at an EU and international level, for example, within the 
Council of Europe? 

The possible consequences of the UK Government’s proposals, particularly in 
respect of Article 46 ECHR, have been set out above.  There is no doubt that owing 
to austerity, the refugee crisis, developing security concerns and other issues, 
Europe is moving in to a period of crisis in general and, in particular, with regards to 
Human Rights principles.  Any weakening of our commitment to Human Rights 
principles weakens the European arrangements which now desperately require 
protection.   
 
The Government’s proposals risk being a precedent for other countries where day-
to-day human rights protection is, in practice, much weaker.  This would be a 
dangerous and, indeed, deplorable precedent that would indeed be contrary to our 
traditions.   
 
To be frank, the mendacious assertion that the European Convention reduces the 
sovereignty of Parliament risks supporting those arguments in less stable 
jurisdictions.   

Summary  

The Campaign Group Member are committed to the notion, set out in the preamble 
to the European Convention that fundamental freedoms are the foundations of 
justice and peace. 

The European Convention and the Human Rights Act, which brings the European 
Convention directly into UK law, have provided a sound basis for the development of 
a human rights culture in the UK.  That human rights culture has spread, as a 
consequence of the Human Rights Act, to not only central and local government but 
also all public authorities and, of course, the courts.  The development of the 
application of those principles has been ultimately directed by the UK Supreme 
Court, of course, informed by developments elsewhere but by no means controlled 
by them. 

Our observance of human rights and participation in the European process is 
admired and respected elsewhere. 

The Campaign Group believes that the development of human rights in Scotland, the 
UK, Europe and beyond is best served by a reassertion of our commitments to the 
Human Rights Act, an increase of awareness of the fruits of this approach and a 
principled application of the legal concepts. 

If the committee wishes further evidence, we would be delighted to provide it. 

Meantime, can I thank you on behalf of the Campaign Group Members for this 
opportunity to give our comments. 
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Human Rights Inquiry 
 

Written evidence to the European and External Relations Committee 
of the Scottish Parliament 

by Dr Tobias Lock, Edinburgh Law School1 
 
 
Introductory remarks 
 

1. This submission is chiefly based on a policy paper entitled ‘The legal implications of a repeal 
of the Human Rights Act 1998 and withdrawal from the European Convention on Human 
Rights’ co-edited by me and published in May 2015 (annexed to this submission).  This 
submission summarises some of its key findings and points to the relevant pages in the 
annexed document for further reference.  This submission also provides some brief answers 
to some of the questions of the inquiry not answered in the policy paper.  It is confined to a 
legal analysis, which – due to the lack of a concrete proposal on human rights reform by the 
UK government – can only be tentative.  Some of the points concerning devolution are 
explained in much more detail in the separate submission of Professor Christine Bell. 

 
The sovereignty of Parliament and the need for changes to the current human rights regime 
 

2. The current system of human rights protection strikes a sound balance between the 
sovereignty of the UK Parliament and the effective protection of human rights.  It should be 
noted, in particular, that the Human Rights Act 1998 (HRA) does not allow courts to strike 
down statutes.  The most that they can do is make a ‘declaration of incompatibility’ under 
section 4 HRA.  Such a declaration leaves the Act of Parliament concerned intact and allows 
Parliament to decide whether, and if so, how it wishes to remedy the breach of human rights 
identified. 
 

3. The current system places courts under an obligation to interpret statutes ‘so far as it is 
possible’ in a way that is compatible with the ECHR.  This could be seen as a backdoor for 
courts to ‘pervert’ the wording of statutes and thereby undermine the sovereignty of 
Parliament.  Such a conclusion, however, would seem exaggerated: first, because Parliament 
in exercising its sovereignty itself so decreed; and second, because Parliament can react to 
an unpalatable interpretation of a statute by amending it in such a way that the respective 
interpretation would no longer be possible.   
 

4. In this sense, the current human rights regime works well and there is no pressing need for 
change.   

 
Rights which a British Bill of Rights might contain 
 

5. The main concern is that a British Bill of Rights might lead to less effective human rights 
protection for individuals than is currently achieved under the HRA (for details: see the 
policy paper pages 18-19). 
 

6. However, a replacement of the HRA with a British Bill of Rights would enable Parliament to 
provide for the protection of additional rights, such as: a free-standing right to equal 

                                                      
1 Lecturer in EU Law & Co-director of the Europa Institute, University of Edinburgh, School of Law; contact 
details: tobias.lock@ed.ac.uk; Law Annexe, 15 Buccleuch Place, Edinburgh EH8 9LN, tel: 0131-6515535. 
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treatment and non-discrimination; a right to trial by jury; and a right to open access to courts 
(for details: see the policy paper pages 19-20).  

 
Alleged mission creep of the European Court of Human Rights 
 

7. The European Court of Human Rights is alleged to have interpreted the European 
Convention on Human Rights (ECHR) in a manner not envisaged by the drafters of the 
Convention or by the states that have signed up to it, including the UK.  This alleged ‘mission 
creep’ is achieved by way of a so-called evolutive (or dynamic) interpretation of the rights 
contained in the Convention: the ECHR is seen as a ‘living instrument which must be 
interpreted in the light of present-day conditions’.2  This means that the ECtHR does not 
interpret terms, such as ‘inhuman or degrading treatment or punishment’3 in the way these 
would have been understood at the time of drafting (i.e. 1950 – so-called originalist view). 
Instead, it takes into account societal and legal developments in the states bound by the 
Convention (and internationally) and gives these terms an updated meaning.  For instance, it 
considered that corporal punishment of juveniles in the Isle of Man constituted degrading 
punishment4 or that discrimination against children born out of wedlock was in violation of 
Article 14 in conjunction with Article 8 ECHR.5  Both would arguably have been compatible 
with the Convention in the 1950s. 
 

8. This alleged ‘mission creep’ has given rise to a lively academic debate, which cannot be 
reflected in this short submission.  Some, including the former Law Lord Lord Hoffmann, 
argue that the Court has gone too far,6 whereas others would argue that the Court is striking 
the right balance between respect for the original intention of the signatories of the 
Convention and a need to adapt the reading of the Convention to modern developments 
both in society and in law.7  Suffice it to say that the effectiveness of the ECHR as an 
instrument with the purpose of protecting human rights would be seriously undermined if 
the originalist view were strictly adhered to. 
 

9. The Court’s alleged mission creep takes on particular salience when viewed through the 
domestic lens: courts in the UK must ‘take into account’ the jurisprudence of the European 
Court of Human Rights, see section 2 (1) HRA.  It should be noted, however, that the initially 
very strict reading of this provision by the House of Lords in Ullah8, which formulated a duty 
for national courts to follow the European Court of Human Rights, has been softened in 
more recent case law9 (for details: see the policy paper pages 21-24). 

 
Human rights reform and the devolution settlement 
 

10. Any attempt to repeal and/or replace the Human Rights Act would have to take into account 
the devolution settlement. 
 

                                                      
2 First embraced in Tyrer v United Kingdom (1978) Series A no 26. 
3 Article 3 ECHR. 
4 Tyrer v United Kingdom (n 2).  
5 Marckx v Belgium (1979) Series A no 31. 
6 Lord Hoffmann, ‘The universality of human rights’ (2009) 125 Law Quarterly Review 416. 
7 See for instance Kanstantsin Dzehtsiarou, European Consensus and the Legitimacy of the European Court of 
Human Rights (CUP 2015). 
8 R (Ullah) v Special Adjudicator [2004] UKHL 26; [2002] 2 AC 323. 
9 E.g. R v Horncastle and others [2009] UKSC 14. 
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11. A repeal of the Human Rights Act might require the consent of the devolved legislatures under 
the Sewel Convention.  
 

12. A repeal would at present run counter to the UK’s international treaty obligations under the 
British-Irish Agreement which was incorporated in, and agreed as part of the UK-Ireland 
obligations under the Belfast (Good Friday) Agreement.  
 

13. A new Bill of Rights may require the consent of the devolved legislatures. (for details: see the 
policy paper pages 10-14 and the separate submission by Professor Christine Bell). 

 
Different human rights regimes in the UK 
 

14. Different human rights regimes in the four parts of the United Kingdom are conceivable.  To 
a small extent this is already the case in that, for instance, legislation adopted by the Scottish 
parliament is subject to ultra vires review on the basis of ECHR rights under section 29 of the 
Scotland Act 1998.  
 

15. If different regimes were adopted, much would depend on the details as to how they would 
operate.  For instance, if the HRA were to be retained in Scotland in its present form, but 
repealed and replaced as far as England was concerned, the question would arise in how far 
Scottish courts would have stronger powers of review as regards Westminster legislation 
than English courts.  For instance, if an English human rights regime did not provide for an 
equivalent to section 2 HRA – the obligation to take account of European Court of Human 
Rights case law – but this would remain unchanged for Scotland, then the intensity of human 
rights review of Westminster legislation might differ: a Scottish court might be forced to 
interpret a provision of the same Act of Parliament in light of the ECHR, whereas an English 
court might not.  Moreover, Scottish courts might retain the power to make declarations of 
incompatibility with regard to Westminster statutes whereas English courts might be 
deprived of this possibility.  This might lead to undesirable consequences for legal certainty 
and should thus be considered with caution. 

 
Impact on the international level 
 

16. The replacement of the HRA with a British Bill of Rights would not be in breach of the UK’s 
international commitments, notably under the ECHR.  In fact, even a repeal of the HRA 
without a replacement would merely reinstate the status quo ante, i.e. the legal situation 
before 2 October 2000 – the date on which the HRA entered into force.  Before the entry 
into force of the HRA, the UK was not as such in breach of its international commitments 
under the ECHR.10  There existed, however, the legal problem that claimants in the courts of 
the UK were unable to rely on Convention rights.  This led to a high number of (successful) 
individual complaints in the European Court of Human Rights because courts in the UK were 
insufficiently equipped to adequately protect the rights guaranteed by the ECHR. 
 

17. If the main aim of human rights reform in the UK were to eliminate the influence of the 
European Court of Human Rights in the UK, it should be noted that the UK would not be able 
to withdraw from that court’s jurisdiction while remaining a party to the ECHR, unless the 
ECHR were amended. This would require the consent of all its forty-seven contracting parties 
to the Convention and is highly unlikely to happen. 
 

                                                      
10 Note, however, that this would likely be in breach of the British-Irish Agreement, which underpins the so-
called Good Friday Agreement. 
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18. A solution would be a complete withdrawal from the European Convention on Human Rights. 
The consequence would be to deprive people in the UK from the possibility of bringing their 
human rights complaints to the European Court of Human Rights. 

x However, it would not relieve the UK of the duty to comply with judgments already 
handed down by the European Court of Human Rights, for instance on prisoner voting. 

x The UK would also be setting a negative example so that the protection of human 
rights within Europe as a whole would suffer. (for details: see the policy paper pages 
26-27). 

19. Withdrawal from the European Convention on Human Rights is technically possible with six 
months’ notice, however it would lead to wider consequences for the UK’s other international 
commitments 

x Long-term membership of the Council of Europe may become impossible. 
x A withdrawal from the European Convention on Human Rights may be incompatible 

with the UK’s commitments as a member of the European Union. (for details: see the 
policy paper pages 28-31). 
 

20. Withdrawal from the European Convention on Human Rights could also result in a substantial 
reduction of human rights protection, in particular for minority and vulnerable groups. (for 
details: see the policy paper pages 31-32). 

 
Protection under the common law and under EU law 
 

21. If the Human Rights Act were not replaced, or replaced with a much weaker Bill of Rights, 
individuals would be able to rely on common law remedies, as far as they exist, as well as 
the EU Charter of Fundamental Rights in cases in which the UK has acted within the scope of 
EU law. Hence, in some areas repealing of the Human Rights Act without more will not lead 
to the ‘regaining of sovereignty’ anticipated by the proponents of such proposals.  If the UK 
remains a party to the ECHR the right to lodge a complaint with the European Court of 
Human Rights will still exist. If the UK courts do not have a chance to deal with certain 
human rights issues internally, they will consequently be escalated to the European Court of 
Human Rights in Strasbourg. (for details: see the policy paper pages 14-19). 

 
 
Edinburgh, 16 November 2015 
 
 
 
 
Annex:  
 
Kanstantsin Dzehtsiarou; Tobias Lock (eds), The legal implications of a repeal of the Human Rights 
Act 1998 and withdrawal from the European Convention on Human Rights – a policy paper. 
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Executive summary 

 

The aim of this policy paper is to explain the mechanism and consequences of 

repealing the Human Rights Act 1998 and withdrawal from the European 

Convention on Human Rights.  

 

The key points of the policy paper are: 

 

• The Human Rights Act could be repealed by Act of Parliament. 

• Any attempt to repeal and/or replace the Human Rights Act would have to take 

into account the devolution settlement. 

o A repeal of the Human Rights Act might require the consent of the 

devolved legislatures under the Sewel Convention.  

o A repeal of the Human Rights Act would at present run counter to the UK’s 

international treaty obligations under the British-Irish Agreement which 

was incorporated in, and agreed as part of the UK-Ireland obligations 

under the Belfast (Good Friday) Agreement.  

o A new British Bill of Rights may require the consent of the devolved 

legislatures. 

• If the Human Rights Act were not replaced, individuals would still be able to rely 

on common law remedies, as far as they exist, as well as the EU Charter of 

Fundamental Rights in cases in which the UK has acted within the scope of EU 

law. Hence, in some areas repealing of the Human Rights Act without 

replacement will not lead to the ‘regaining of sovereignty’ anticipated by the 

proponents of such proposals. If the UK remains a party to the European 

Convention on Human Rights the right to lodge a complaint with the European 

Court of Human Rights will still exist. The UK courts will not have a chance to deal 

with certain human rights issues internally as they will be escalated to the 

European Court of Human Rights in Strasbourg. 

• A replacement of the Human Rights Act with a British Bill of Rights would enable 

Parliament to provide for the protection of additional rights, such as a right to trial 

by jury. It would also allow Parliament to introduce certain procedural changes, 

such as no longer making it mandatory for courts ‘to take into account’ the case 

law of the European Court of Human Rights or to read legislation ‘as far as it is 
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possible to do so’ compatibly with Convention rights. It should be noted, 

however, that the Supreme Court has relaxed the conditions under which courts 

are required to follow the European Court of Human Rights and that a removal of 

these requirements could result in an increased number of cases brought against 

the UK in the European Court of Human Rights. 

• The UK would not be able to withdraw from the jurisdiction of the European 

Court of Human Rights while remaining a party to the European Convention on 

Human Rights, unless the Convention was amended. This would require the 

consent of all forty-seven contracting parties to the Convention. 

• A complete withdrawal from the European Convention on Human Rights would 

deprive people in the UK from the possibility of bringing their human rights 

complaints to the European Court of Human Rights. 

o However, it would not relieve the UK of the duty to comply with judgments 

already handed down by the European Court of Human Rights, for instance 

on prisoner voting. 

o The UK would also be setting a negative example so that the protection of 

human rights within Europe as a whole would suffer. 

• Withdrawal from the European Convention on Human Rights is technically 

possible with six months’ notice, however it would lead to wider consequences for 

the UK’s other international commitments. 

o Long-term membership of the Council of Europe may become impossible. 

o A withdrawal from the European Convention on Human Rights may be 

incompatible with the UK’s commitments as a member of the European 

Union. 

• Withdrawal from the European Convention on Human Rights could result in a 

substantial reduction of human rights protection for minority and vulnerable 

groups in the UK. 
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Foreword by the editors 
 

The general election of 7 May 2015 has returned a Conservative government and, as a 

consequence, the Conservative Party’s plans for reforming human rights law in the United 

Kingdom are likely to become reality. It is therefore important to discuss some of the 

legal implications of a repeal of the Human Rights Act and a withdrawal from the 

European Convention on Human Rights. Detailed discussions can already be found in 

numerous legal publications and many more are certain to follow in the near future. This 

paper provides an overview of some of the many legal questions that the Conservative 

Party’s plans raise and attempts to provide some answers to these highly complex 

questions. It is deliberately kept short and does not claim to be exhaustive.  

 

This policy paper is the product of a one-day workshop held at Edinburgh Law School on 

13 February 2015 attended by Ed Bates, Christine Bell, Colm O’Cinneide, Fiona de 

Londras, Sir David Edward, Alan Greene, Paul Johnson, and the editors. The text of this 

paper was produced by the editors from the contributors’ oral presentations and 

discussion. The editors take full responsibility for the accuracy of this report. 

 

We would like to thank the Edinburgh Law School, the Thomas Paine Initiative, and the 

University Association for Contemporary European Studies for their generous support.   

 

We would also like to thank Emily Hancox for her invaluable research assistance and Paul 

Johnson for providing us with his typesetting skills. 

 

Kanstantsin Dzehtsiarou and Tobias Lock,  
Edinburgh and Guildford, 12 May 2015. 

 

 

 

 

 

tobias.lock@ed.ac.uk 

k.dzehtsiarou@surrey.ac.uk 
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General introduction 
 

On 3 October 2014, the Conservative Party published its policy document ‘Protecting 

Human Rights in the UK’ which sets out its proposal to repeal the Human Rights Act 1998 

(HRA) and replace it with a new ‘British Bill of Rights and Responsibilities’. In addition, the 

policy document also raised the prospect that the UK might withdraw from the European 

Convention on Human Rights (ECHR). The policy document outlines three main problems 

with the HRA: 

 

• First, the HRA is said to undermine the role of UK courts when deciding human 

rights cases. The requirement that national judges ‘take into account’ European 

Court of Human Rights (ECtHR) jurisprudence is said to lead to the application of 

‘problematic Strasbourg jurisprudence’ in UK law.1  

• Second, it is said that the HRA ‘undermines the sovereignty of Parliament, and 

democratic accountability to the public.’2 Although the HRA affirms the 

sovereignty of Parliament, it is alleged that the requirement in section 3(1) of the 

HRA to interpret legislation in a way which is compatible with ECHR rights, ‘so far 

as it is possible to do so’, has led to UK courts going to ‘artificial lengths to change 

the meaning of legislation so that it complies with their interpretation of 

Convention rights’.3  

• Third, the HRA is said to go beyond what is necessary under the ECHR because the 

ECHR does not require the UK to have any particular legal mechanism for securing 

ECHR rights, to directly incorporate ECHR rights into UK law, or to make ECtHR 

jurisprudence directly binding on domestic courts.  

 

The position on the UK’s continued membership of the ECHR is less clearly formulated. 

The policy document expresses a general desire for the UK to remain part of the ECHR, 

but only if ‘the Council [of Europe] will recognise these changes to our Human Rights 

laws’. This means that the Council of Europe would have to accept a British Bill of Rights 

and Responsibilities that would, among other things, break the formal link between 

British courts and the ECtHR. Moreover, it appears that the Council of Europe would be 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Conservative Party, ‘Protecting Human Rights in the UK’ 4. 
2 Conservative Party, ‘Protecting Human Rights in the UK’ 4. 2 Conservative Party, ‘Protecting Human Rights in the UK’ 4. 
3 Conservative Party, ‘Protecting Human Rights in the UK’ 4. 
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asked to accept that ECtHR judgments would be treated as advisory only. The latter 

proposal is legally impossible as it directly contradicts Article 46 of the Convention and it 

will require amendment of the Convention to which all other 46 Contracting Parties must 

agree. The policy document contains the warning that in ‘the event that we are unable to 

reach that agreement, the UK would be left with no alternative but to withdraw from the 

European Convention on Human Rights, at the point at which our Bill comes into effect’.4 

 

The Conservative Party’s election manifesto repeated the party’s intention to ‘scrap’ the 

HRA and replace it with a ‘British Bill of Rights’. It also promised to ‘curtail the role of the 

European Court of Human Rights’ but, in contrast to the policy document from October 

2014, does not mention withdrawal from the ECHR.5 Therefore, it may be presumed that 

withdraw from the ECHR is not a manifesto commitment and, for this reason, an 

imminent withdrawal is less likely. However, some of the objectives which a British Bill of 

Rights would be designed to achieve – such as to ensuring ‘that our Armed Forces 

overseas are not subject to persistent human rights claims’6 or preventing ‘terrorists and 

other serious foreign criminals who pose a threat to our society from using spurious 

human rights arguments to prevent deportation’7 – could run counter to the ECHR, and 

as a result, make long-term membership of the ECHR difficult.8 Both of these 

commitments are inconsistent with current ECtHR case law.9 

 

This policy paper examines how a repeal of the HRA and a withdrawal from the ECHR 

could be effected and some of the significant consequences this would have for 1) 

human rights protection in the UK, and 2) the UK’s international commitments. 

 

 

 

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 Conservative Party, ‘Protecting Human Rights in the UK’ 8. 
5 Conservative Party Manifesto 2015, 58, 60,  
6 Conservative Party Manifesto 2015, 77; such claims are possible under the conditions formulated e.g. in 
Al-Skeini and Others v United Kingdom ECHR 2011. 
7 Conservative Party Manifesto 2015, 73; this proposal might run counter to the ECtHR’s body of case law 
on extradition. 
8 In fact, Lord Faulks, Minister of State in the Ministry of Justice, is reported to have said that if the UK’s 
relationship with the Council of Europe did not change, then we ‘we will give six months’ notice and leave 
or denounce the terms of the Convention’, cf. Public Law For Everyone Blog, 23 April 2015, 
http://publiclawforeveryone.com/2015/04/23/are-the-conservatives-still-contemplating-withdrawal-from-
the-the-echr/ [accessed 6 May 2015]. 
9 See, Saadi v. Italy, [GC], Application No 37201/06 and Al-Saadoon and Mufdhi v. the United Kingdom, 
61498/08. 
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Introduction  

 

In this part of the policy paper we will first examine how a repeal of the HRA might be 

achieved and, second, explore possibilities for what it could be replaced with. This part of 

the paper works on the assumption that the UK would remain a member of the Council 

of Europe, be bound by the ECHR, and be a member of the European Union. 

 

1. How would repeal of the HRA take effect? 

 

1.1 Procedural steps 

 

Complete repeal of the HRA could be achieved by passing an Act of Parliament.   

 

Some of the aims contained in the Conservative Party policy document could also be 

achieved by passing an Act of Parliament amending the HRA. For instance, the policy 

document formulates the aim of making judgments of the ECtHR ‘no longer binding over 

the UK Supreme Court’. This aim seems to be directed at section 2 (1) of the HRA, which 

contains the requirement that courts ‘take into account’ the jurisprudence of the ECtHR. 

It should be pointed out that the suggestion that judgments of the ECtHR ‘are binding’ 

on the Supreme Court is flawed given that the clear wording of section 2 (1) HRA shows 

that they are not strictly binding in domestic law. Nonetheless, it would be possible to 

remove this requirement from the HRA by way of an amendment (although this would 

not change the binding character of ECtHR judgments under international law if they 

were handed down in cases brought against the UK). Certain adjustments to the HRA are 

therefore possible without the need to repeal the Act as whole. As a consequence, any 

amendments to the HRA may substantially change the operation of current HRA 

protections.  

 

1.2 Implications of the devolution settlement 

 

The HRA applies to all of the devolved nations of the UK, but is also embedded in the 

devolution settlement. For instance, section 29 (2) of the Scotland Act 1998 states: 
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A provision is outside that competence so far as any of the following paragraphs 

apply […] 

 

(d) it is incompatible with any of the Convention rights […] 

 

There is thus no competence for the devolved legislatures and executives to legislate or 

act in a way that is incompatible with ‘Convention rights’.10 The definition of ‘Convention 

rights’ is expressly stated as being the same as that in the HRA 11 The HRA is also listed 

among several other protected enactments that cannot be altered.12 These examples are 

just part of the interrelationship between the HRA and the devolution Acts. The non-

governmental organisation JUSTICE has described the ‘very close relationship between 

the HRA and the devolution statutes’ as ‘a symbiotic relationship in the protection of 

human rights.’13 A key question, therefore, is in how far any repeal or amendment of the 

HRA would have to take account of the devolution settlement.   

 

The first difficulty in respect of repealing or amending the HRA would be the need to gain 

the consent of the devolved administrations. While not formally binding, this requirement 

(known as the ‘Sewel Convention’) is set out in the Memorandum of Understanding 

between the UK government and the devolved administrations. It states:  

 

The United Kingdom Parliament retains authority to legislate on any issue, 

whether devolved or not. It is ultimately for Parliament to decide what use to 

make of that power. However, the UK Government will proceed in accordance 

with the convention that the UK Parliament would not normally legislate with 

regard to devolved matters except with the agreement of the devolved legislature. 

The devolved administrations will be responsible for seeking such agreement as 

may be required for this purpose on an approach from the UK Government.14  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10 Northern Ireland Act 1998, sections 6(2)(c) and 24(1)(a); Scotland Act 1998, sections 29(2)(d) and 57(2); 
Government of Wales Act 2006, sections 81(1) and 94(6)(c). 
11 Northern Ireland Act 1998, sections 71(5) and 98(1)(b); Scotland Act 1998, section 126(1); Government 
of Wales Act 2006, sections 81(6) and 158(1)(b). 
12 Northern Ireland Act 1998, section 7(1)(b); Scotland Act 1998 Sched 4 Part 1 s 1(2); Government of 
Wales Act 2006, Sched 5. 
13 JUSTICE, Devolution and Human Rights (February 2010) para 12. 
14 Memorandum of Understanding and Supplementary Agreements Between the United Kingdom 
Government, the Scottish Ministers, the Welsh Ministers, and the Northern Ireland Executive Committee, 
October 2013. 
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Consent is achieved in the devolved nations by the respective legislature passing a 

‘Legislative Consent Motion’.  

 

While the HRA itself is a reserved (i.e. non-devolved) matter, human rights as such are 

not. The devolved legislatures and executives are expressly required to observe and 

implement ‘obligations under the Human Rights Convention’.15 The legal situation in this 

respect is somewhat unclear. One could conclude that a wholesale repeal of the HRA 

might be possible without consulting the devolved legislatures, whereas any replacement 

of the HRA would arguably trigger the Sewel Convention. However, others have 

suggested that even a repeal of the HRA might require the consent of devolved 

legislatures.16 

 

Any changes to the human rights provisions in the devolution Acts themselves would 

similarly trigger the Sewel Convention. Admittedly, Parliament can choose to ignore any 

convention but this would become harder if both the ‘vow’ made before the Scottish 

independence referendum (to make the Scottish Parliament ‘permanent’) and the 

recommendation of the Smith Commission (that the ‘Sewel Convention be put on a 

statutory footing’) were followed.17 The Smith Commission suggests that a new 

paragraph 8 be added to section 28 of the Scotland Act, which would read: 

 

But it is recognised that the Parliament of the United Kingdom will not normally 

legislate with regard to devolved matters without the consent of the Scottish 

Parliament. 

 

While this provision would not create an insurmountable legal barrier for the Westminster 

Parliament and prevent it from legislating with regard to a devolved matter without the 

consent of the Scottish Parliament, it might make such legislation much more difficult to 

achieve if only politically.18 The potential difficulties are demonstrated by reports that a 

Scotland Office spokesman stated that repeal of the HRA would not be effective in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 Northern Ireland Act 1998, Schedule 2, paragraph 3; Scotland Act 1998, Schedule 5.  
16 JUSTICE, Devolution and Human Rights (February 2010) para 76.  
17 Report of the Smith Commission for the future devolution of powers to the Scottish Parliament, 
November 2014. 
18 See Mark Elliott, Public Law for Everyone Blog, ‘The Draft Scotland Bill and the Sovereignty of the UK 
Parliament’ 22 January 2015 http://publiclawforeveryone.com/2015/01/22/the-draft-scotland-bill-and-the-
sovereignty-of-the-uk-parliament/ [accessed 6 May 2015]. 
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Scotland because it was ‘built into the 1998 Scotland Act [and] cannot be removed [by 

Westminster].’19  

 

There is an additional, deeper issue regarding any change to the current devolution 

settlements given the great degree of legitimacy they possess following their approval by 

referenda. The current settlements set out a particular notion of sovereignty and an 

acceptance of what values hold the UK together. If the HRA were repealed this could be 

viewed as an erosion of the basis upon which power was devolved.  One might therefore 

consider that a repeal of the HRA or substantial changes to it would require approval by 

referenda. 

 

In the context of Northern Ireland, a possible repeal of the HRA would take on extra 

salience.  Human rights protections, including the incorporation of the ECHR, were 

written into the Belfast (or Good Friday) Agreement, and into the British-Irish Agreement 

that underpinned it.   The Agreement places the UK under an international treaty 

obligation to ‘complete incorporation into Northern Ireland law of the European 

Convention on Human Rights (ECHR), with direct access to the courts, and remedies for 

breach of the Convention’.20  The human rights framework established in the Agreement 

must be considered integral to the peace process in Northern Ireland.  In practice, in the 

absence of a Northern Irish Bill of Rights (committed to in the Agreement, but not 

achieved), the HRA has an ongoing crucial function in Northern Ireland in terms of 

ensuring protection of rights, no matter who is in power within Northern Ireland.  The 

ECHR has an important practical function in attempting to deal with the legacy issues 

from the troubles and in particular state involvement in deaths. Article 2 of the ECHR 

forms a part of Stormont House Agreement which, for example, states: 

 

Processes dealing with the past should be victim-centred. Legacy inquests will 

continue as a separate process to the HIU [Historical Investigations Unit]. Recent 

domestic and European judgments have demonstrated that the legacy inquest 

process is not providing access to a sufficiently effective investigation within an 

acceptable timeframe. In light of this, the Executive will take appropriate steps to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
19 David Maddox, ‘Scotland exempt from Tories’ Human Rights Act axe’, The Scotsman (2 October 2014). 
20 Northern Ireland Peace Agreement (Good Friday Agreement) 1998, available at: 
http://peacemaker.un.org/uk-ireland-good-friday98  



! 14!

improve the way the legacy inquest function is conducted to comply with ECHR 

Article 2 requirements.21  

 

The devolution settlements would therefore considerably complicate a repeal of the HRA 

and arguably form a bar to its replacement.  It has also proved particularly important to 

gay and lesbian communities who face persistent attempts by the Northern Irish 

Assembly to institute discriminatory legislation (see freedom of conscience bill), and policy 

(cases on blood donation and adoption). 

 

One way of circumventing the complexities created by devolution would be to repeal the 

HRA only in England. In the absence of any changes to the devolution Acts, the devolved 

legislatures might be in a position to adopt their own human rights guarantees if they 

chose to do so. If a repeal only took effect in England this would lead to human rights 

asymmetry in the UK. This might leave certain laws open to challenge in devolved nations 

that would not be open to challenge in England. This in turn would be likely to lead to 

fragmentation of human rights standards applicable in England as opposed to, for 

instance, Scotland or Northern Ireland. While it would not have immediate detrimental 

effect it might deepen the divide between England and the devolved parts of the country 

and intensify centrifugal force and calls for independence of the devolved nations of the 

United Kingdom.  

 

2. What might the HRA be replaced with? 

 

This section discusses the two main options available to a government seeking to repeal 

(rather than amend) the HRA: first, that the HRA is repealed and no legislation is enacted 

to replace it; second, that the HRA is repealed and replaced with a British Bill of Rights or 

a similarly named Act of Parliament. 

 

2.1 No replacement of the HRA 

 

Were the UK to repeal the HRA it could still remain a party to the ECHR. Repeal of the 

HRA would not automatically place the UK in breach of the ECHR. However, the main 

challenge before the entry into force of the HRA in 2000 was that it was often not 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21 Stormont House Agreement (2014), para 31. 
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possible for individuals to rely on ECHR rights in domestic courts. Prior to the HRA, 

domestic courts were more restricted in the types of remedies they could award a 

claimant and, as a result, could not always avoid breaches of ECHR rights. The HRA thus 

had the effect of ‘bringing rights home’.  

 

2.1.1 Common law protection 

 

Before the entry into force of the HRA civil liberties were protected under the common 

law, but this protection was weak and inferior to that provided by the HRA. If the HRA 

were to be repealed and not replaced, there is no guarantee of a return to the situation 

before it entered into force. While initially, courts were reluctant to develop an 

autonomous rights jurisdiction, there appears to have been a shift in recent years. UK 

courts increasingly reference common law rights in their judgments, as opposed to those 

of the ECHR. This is evidenced in a number of cases. 

 

In Osborn v Parole Board, Lord Reed noted: 

 

[The Human Rights Act] does not however supersede the protection of human 

rights under the common law or statute, or create a discrete body of law based 

upon the judgments of the European court. Human rights continue to be 

protected by our domestic law, interpreted and developed in accordance with the 

Act when appropriate.22 

 

Similarly, in Kennedy v Charity Commission, the Supreme Court made clear that the 

starting point in reaching a decision is the common law. Lord Mance stated:  

 

Since the passing of the Human Rights Act 1998, there has too often been a 

tendency to see the law in areas touched on by the Convention solely in terms of 

the Convention rights. But the Convention rights represent a threshold protection; 

and, especially in view of the contribution which common lawyers made to the 

Convention’s inception, they may be expected, at least generally even if not 

always, to reflect and to find their homologue in the common or domestic statute 

law…. In some areas, the common law may go further than the Convention, and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
22 Osborn v Parole Board [2013] UKSC 61, [57] per Lord Reed. 
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in some contexts it may also be inspired by the Convention rights and 

jurisprudence (the protection of privacy being a notable example). And in time, of 

course, a synthesis may emerge. But the natural starting point in any dispute is to 

start with domestic law, and it is certainly not to focus exclusively on the 

Convention rights, without surveying the wider common law scene.23 

 

This is also evident in terms of the remedies that the courts utilise, not just the 

substantive standards. In Jones v Secretary of State for Justice,24 the Administrative Court 

used the remedies available in administrative law rather than turn to the HRA. Instead of 

examining the proportionality of the ban on a prisoner’s books, the court examined 

whether the action was irrational. This ground of review would be available were the 

HRA repealed, although it does provide for the same depth of scrutiny as proportionality. 

 

It is therefore possible that repeal of the HRA will not mean a return to the position 

before it entered into force. There is some evidence to suggest that the common law 

appears to have been influenced by the HRA and altered because of it. However, the 

protection offered by the common law (still) suffers from a number of inherent 

weaknesses and it therefore cannot be suggested that the common law would be able to 

offer a human rights protection that is equivalent to the HRA.  First, Statutes are able to 

override common law rights when the Statute is clear and express.  Second, it is difficult 

to identify the content of a common law right and consequently it can be difficult to 

prove that it has been breached.  Moreover, proportionality as a ground for substantive 

review might no longer form a part of UK law. This might be seen as detrimental for 

individuals seeking judicial review given that it is a more intrusive form of review than 

those available in traditional English administrative law such as irrationality and 

unreasonableness.25  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
23 Kennedy v Charity Commission [2014] UKSC 20, [2014] 2 WLR 808, [46] per Lord Mance. 
24 R (on the application of Gordon-Jones) v Secretary of State for Justice and Governor of HM Prison Send 
[2014] EWHC 3997 (Admin). 
25 But note the recent Supreme Court judgment of Pham v Secretary of State for the Home Department 
[2015] UKSC 19, which might herald a change in this regard and could be seen as introducing 
proportionality as a common law ground of review.  See e.g. Mark Elliott, Public Law for Everyone Blog, 
‘Proportionality and Contextualism in Common-Law Review: the Supreme Court’s Judgment in Pham’ 17 
April 2015, http://publiclawforeveryone.com/2015/04/17/proportionality-and-contextualism-in-common-
law-review-the-supreme-courts-judgment-in-pham/#more-2712 [accessed 8 May 2015]. 
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Procedurally speaking, common law rights are less securely protected as UK courts have 

neither got a power to construe national measures as ‘far as possible’ (as under section 3 

HRA) nor can they make a declaration of incompatibility (as under section 4 HRA).  

 

Common law protection is therefore welcome as an additional protection, but cannot be 

a substitute for positive protection of rights by Statute. 

 

2.1.2 EU law protection 

 

Should the UK remain a member of the EU, this provides an avenue through which ECHR 

standards can continue to apply. The EU has its own Charter of Fundamental Rights that 

is considerably more extensive than the ECHR. The rights contained in the EU Charter of 

Fundamental Rights are to be given, at least, the same scope as those contained in the 

ECHR.26 Thus, repeal of the HRA when the UK remains part of the EU would not entirely 

expunge ECHR rights from UK law. Domestic judges are empowered by EU law to 

interpret national legislation in accordance with the EU Charter of Fundamental Rights 

and have the power and duty to ‘disapply’ national measures if, in the case at hand, they 

cannot be interpreted consistently.  

 

The EU Charter of Fundamental Rights, however, cannot be invoked before national 

courts in all situations. Only national measures that are ‘implementing’ EU law will be 

subject to review for their compatibility with the EU Charter of Fundamental Rights. To 

rely upon the Charter, a claimant must show that a human rights violation took place 

‘within the scope of EU law’27; if not, the claimant would be confined to the common 

law. 

 

There are instances when the Charter of Fundamental Rights can provide for stronger 

protection than the HRA in national law. For instance, in Benkharbouche provisions of the 

State Immunity Act 1978 could not be read compatibly with the ECHR resulting in the 

Court of Appeal issuing a declaration of incompatibility.28 Yet as far as the State Immunity 

Act would have prevented remedies based on EU labour law from being applied, the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
26 Article 52(3) CFR ‘In so far as this Charter contains rights which correspond to rights guaranteed by the 
Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of 
those rights shall be the same as those laid down by the said Convention. This provision shall not prevent 
Union law providing more extensive protection.’  
27 Case C-617/10 Åklagaren v Hans Åkerberg Fransson ECLI:EU:C:2013:105, para 21. 
28 Benkharbouche [2015] EWCA Civ 33,[2015] WLR(D) 83. 
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Court of Appeal was able to disapply the State Immunity Act on the basis of Article 47 of 

the EU Charter of Fundamental Rights and was able to grant the remedies sought.  

 

2.2 Replacement with a British Bill of Rights  

 

The Conservative Party argues for a replacement of the HRA with a British Bill of Rights. 

At one point there seemed to be cross-party consensus on the idea,29 though this now 

seems to have waned.30  

 

This section considers what a British Bill of Rights would mean for the UK, premised on 

the assumption that the HRA would be repealed rather than supplemented. 

 

2.2.1 Advantages and disadvantages of a British Bill of Rights  

 

A Bill of Rights for the UK would potentially have an enhanced status and greater 

symbolic value than the HRA. It could be an opportunity to incorporate rights seen to 

derive from ‘British soil’ and might thus resonate better with UK legal culture and legal 

systems.  Of course this argument ignores that the substantive part of the ECHR was 

drafted in close collaboration with British lawyers, but it seems that in the public 

discourse it is nonetheless often not perceived as ‘British’.  As a consequence a British Bill 

of Rights could be considered a ‘home grown’ human rights instrument and would not 

be as politically toxic as the HRA currently is. As discussed below, a home grown Bill 

would open up the opportunity to enhance the protection of certain rights and better 

reflect ‘British values’.31 A British Bill of Rights could also provide the opportunity for 

Britain to alter the relationship between British courts and the ECtHR. 

 

On the other hand, there are fears that a British Bill of Rights might secure less protection 

than is currently achieved under the HRA. A number of proposals exist that appear to 

dilute the current standard of human rights protection. For instance, the Conservative 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
29 See for the Labour Party, The Governance of Britain, Cm 7170 (July 2007); for the Conservative Party, 
David Cameron, Leader of the Opposition, to the Centre for Policy Studies, “Balancing freedom and 
security – A modern British Bill of Rights”, 26 June 2006; speech of Dominic Grieve, shadow Attorney 
General, to the Conservative Liberty Forum, “Liberty and Community in Britain”, 2 October 2006; for the 
Liberal Democrats see Liberal Democrat Policy Paper 83, For the People, by the People, August 2007. 
30 See Sadiq Khan, ‘Labour will shift power back to British courts’, The Observer (3 June 2014). 
31 It would also provide an opportunity to introduce express responsibilities, which could be used to to 
balance rights. However, this would probably lead to a reduction of human rights protection and should 
not therefore be considered a true advantage.  
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Party policy document notes certain limits and restrictions it would consider imposing. It 

suggests, for example, that ‘a foreign national who takes the life of another person will 

not be able to use a defence based on Article 8 to prevent the state deporting them after 

they have served their sentence’.32 Furthermore, it suggests that ‘“degrading treatment or 

punishment”… has arguably been given an excessively broad meaning by the ECtHR in 

some rulings.’33  This assumption however would only amend the definition of torture on 

the national level and would not alter international obligations of the UK government. 

Should the UK seek to depart from ECtHR jurisprudence on these issues, the UK would be 

in breach of the ECHR.34 In practical terms it means that even if the national court is not 

going to find a violation of human rights, the applicant will be able to bring the claim to 

the ECtHR which will apply its higher standards and find a violation if such exists. This will 

only prolong the process and might cause the UK embarrassment in Strasbourg. 

 

2.2.2 Potential substantive changes in a British Bill of Rights  

 

There are not many concrete examples of what a British Bill of Rights would look like.35 It 

is likely that a British Bill of Rights would contain a written ‘catalogue’ of rights spelling 

out their content and the possibilities of limiting them.  It would thus differ from the HRA, 

which does not itself define any of the rights protected but makes reference to the ECHR 

instead.  This limits the rights protected through the HRA to rights guaranteed in the 

ECHR. A British Bill of Rights would thus provide an opportunity for the inclusion of 

additional rights, some of which might be considered uniquely ‘British’.  Having said that, 

the political dynamic surrounding the possible repeal of the HRA suggests that rights 

protected will be curtailed rather than expanded. However, it is important to highlight 

possible areas of expansion.  

 

First, a British Bill of Rights might include a freestanding right to equal treatment and 

non-discrimination.  Under the current arrangements, Article 14 ECHR only guarantees a 

right to equal treatment in conjunction with the other rights protected by the ECHR. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
32 Conservative Party, ‘Protecting Human Rights in the UK’ 6. 
33 Conservative Party, ‘Protecting Human Rights in the UK’ 6. 
34 As well as obligations under other international human rights instruments, such as the International 
Covenant on Civil and Political Rights or the UN Convention Against Torture. 
35 Notable exceptions are drafts by a working group chaired by Lord Lester QC in 1990 and by Martin Howe 
QC, which is part of the report by the Bill of Rights Commission; additionally the report by the Bill of Rights 
Commission contains many suggestions even though it does not provide a complete draft endorsed by the 
Commission, cf. Commission on a Bill of Rights. ‘A UK Bill of Rights? The Choice Before Us’ (December 
2012). 
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Protocol 12 of the ECHR provides a general prohibition of discrimination that extends to 

any right set forth by law, but the UK has not ratified this and the HRA consequently does 

not refer to it. Instead, protection from discrimination in the UK is guaranteed primarily 

by equality legislation, such as the Equality Act 2010.  

 

Second, a British Bill of Rights might be an opportunity to enhance due process rights, for 

instance by guaranteeing a right to a jury trial and ensuring open access to courts. This 

could be used to assuage concerns by some ‘that its restriction in recent years by 

Parliament in cases involving, for example, jury tampering, fraud, and certain criminal 

charges relating to domestic violence has unacceptably undermined that right.’36 

However, as regards access to courts, it is not clear that a British Bill of Rights would alter 

the status quo or change current trends given that there are already a number of 

legitimate exceptions to jury trials laid down in the law which would most likely persist.  

So-called ‘secret courts’ and closed material procedures are quickly becoming a feature of 

UK law37 and it seems unlikely a Bill of Rights would reverse this, in particular because the 

right would in all likelihood not be guaranteed as an absolute one.  

 

Other suggestions have been made regarding rights fit for inclusion in a British Bill of 

Rights. For instance, a British Bill of Rights might allow for greater focus on individual 

freedoms and for a recalibration of human rights law to reflect the British libertarian 

tradition. It is questionable however whether an agreed framework of libertarian values 

exists. The Commission on a Bill of Rights also discusses the possibility for a British Bill of 

Rights to include socio-economic rights, environmental rights, rights of the elderly and 

children’s rights.38 Having said that, it is more likely that the British Bill of Rights will 

curtail the existing rights rather than offer new enhanced levels of protection. 

 

2.2.3 Potential procedural changes of a British Bill of Rights 

 

A Bill of Rights for the UK could alter how human rights are protected in the UK. At 

present, human rights are protected through a combination of mechanisms in the HRA. 

UK courts must read and give effect to all legislation ‘[s]o far as it is possible to do so … 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
36 Commission on a Bill of Rights, ‘A UK Bill of Rights? The Choice Before Us’ (December 2012), para 8.38. 
37 See Justice and Security Act 2013. 
38 Commission on a Bill of Rights, ‘A UK Bill of Rights? The Choice Before Us’ (December 2012), part 8. 
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in a way which is compatible with the Convention rights’.39 If it is not possible to read a 

provision in a rights-compatible manner, a higher court40 can make a ‘declaration of 

incompatibility’ under section 4 of the HRA. The inconsistent enactment will then still 

have to be applied in the case at hand, but the declaration triggers the possibility of a 

fast-track amendment procedure allowing the executive to assess whether and then how 

the legislation can be made compatible. This, it is argued, undermines the sovereignty of 

Parliament.41 A Bill of Rights would not necessarily have to contain provisions to this 

effect. 

 

A Bill of Rights for the UK might remove the requirement that UK courts ‘must take into 

account’ the jurisprudence of the ECtHR.42 Both the Conservative and Labour Parties have 

criticised this requirement on the grounds that courts have interpreted the provision as 

essentially making Strasbourg jurisprudence binding.43 While the Conservative Party has 

plans to remove this stipulation so that ‘Britain’s courts will no longer be required to take 

into account rulings from the Court in Strasbourg’,44 the Labour Party considers the 

introduction of guidance emphasising that British judges are free to disagree with 

Strasbourg jurisprudence.45 

 

Certainly, in the years immediately following the introduction of the HRA, British judges 

remained fairly cautious, following Strasbourg jurisprudence closely. A high-point was 

reached in Ullah where Lord Bingham set out the role of common law judges under 

section 2: 

 

While such case law is not strictly binding, it has been held that courts should, in 

the absence of some special circumstances, follow any clear and constant 

jurisprudence of the Strasbourg court. It is of course open to member states to 

provide for rights more generous than those guaranteed by the Convention, but 

such provision should not be the product of interpretation of the Convention by 

national courts, since the meaning of the Convention should be uniform 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 Human Rights Act 1998, section 3. 
40 The courts are named in section 4 HRA, and include the Supreme Court, the Court of Appeal, the High 
Court, and the Court of Session. 
41 See Conservative Party, ‘Protecting Human Rights in the UK’ 4. 
42 S. 2 (1) HRA 1998. 
43 See Conservative Party, ‘Protecting Human Rights in the UK’ 4; Sadiq Khan, ‘Labour will shift power back 
to British courts’, The Telegraph (3 June 2014). 
44 Conservative Party, ‘Protecting Human Rights in the UK’ 6. 
45 Sadiq Khan, ‘Labour will shift power back to British courts’, The Telegraph (3 June 2014). 
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throughout the states party to it. The duty of national courts is to keep pace with 

the Strasbourg jurisprudence as it evolves over time: no more, but certainly no 

less.46 

 

Yet, as noted above, a number of recent judicial decisions have started to move away 

from the constraints of the Ullah principle. In R v Horncastle,47 Lord Phillips stated: 

 

The requirement to "take into account" the Strasbourg jurisprudence will normally 

result in this Court applying principles that are clearly established by the 

Strasbourg Court. There will, however, be rare occasions where this court has 

concerns as to whether a decision of the Strasbourg Court sufficiently appreciates 

or accommodates particular aspects of our domestic process. In such 

circumstances it is open to this court to decline to follow the Strasbourg decision, 

giving reasons for adopting this course. 

 

Similarly in Manchester CC v Pinnock Lord Neuberger stated: 

 

The court is not bound to respect every decision of the [ECtHR]. Not only would it 

be impractical to do so: it would sometimes be inappropriate, as it would destroy 

the ability of the court to engage in the constructive dialogue with the European 

court which is of value to the development of Convention law.48 

 

In Pinnock Lord Neuberger defined considerably more relaxed conditions under which UK 

courts are expected to follow the ECtHR:  

 

Where, however, there is a clear and constant line of decisions whose effect is 

not inconsistent with some fundamental substantive or procedural aspect of our 

law, and whose reasoning does not appear to overlook or misunderstand some 

argument or point of principle, we consider that it would be wrong for this Court 

not to follow that line [emphasis added].49 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
46 R (Ullah) v Special Adjudicator [2004] UKHL 26. 
47 R v Horncastle [2009] UKSC 14, [2010] 2 AC 373, [11] per Lord Phillips. 
48 Manchester CC v Pinnock [2011] UKSC 6, [2011] 2 All ER 586 [48] per Lord Neuberger. 
49 Manchester CC v Pinnock [2011] UKSC 6, [2011] 2 All ER 586 [48] per Lord Neuberger; a much more 
detailed discussion can be found in Ed Bates, ‘The UK and Strasbourg: A Strained Relationship – The Long 
View’ forthcoming in Katja S Ziegler, Elizabeth Wicks, Loveday Hodson (eds), The UK and European Human 
Rights - A Strained Relationship? (Hart, Oxford, 2015). 
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These more flexible interpretations of section 2 have recently been confirmed in the case 

of Chester and McGeoch.50  

 

For these reasons the Conservative Party’s assumption that the case law of the ECtHR is 

binding on UK courts and that the Supreme Court is not supreme does not accurately 

reflect their current approach, so that the usefulness of a removal of section 2 HRA can 

be called into doubt.  In addition, the criteria developed in Pinnock provide the UK courts 

with a good degree of flexibility, which can form the basis for a dialogue with the ECtHR 

on whether one of its judgments is correct.51  This has happened, for instance, in 

Horncastle.52 The UK Supreme Court decided not to follow an ECtHR precedent53 which 

seemed to suggest the unqualified inadmissibility of hearsay evidence in a criminal trial 

because following it would have undermined ‘the whole domestic scheme for ensuring 

fair trials’.54 The Grand Chamber of the ECtHR subsequently took these concerns into 

consideration and relaxed its own approach.55  

 

A further procedural amendment in a British Bill of Rights could be to expand the 

definition of public authority. According to section 6 of the HRA a ‘public authority’ 

includes the following: 

 

(a) a court or tribunal, and 

(b) any person certain of whose functions are functions of a public 

nature… [unless] the nature of the act is private. 

 

The increasing contracting-out and privatization of public services has led to problems in 

defining ‘functions of a public nature’.56 A Bill of Rights for the UK could take the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
50 R (on the application of Chester) (Appellant) v Secretary of State for Justice (Respondent) McGeoch (AP) 
(Appellant) v The Lord President of the Council and another (Respondents) (Scotland) [2013] UKSC 63 (per 
Lord Mance at paras. 25-35; and with even more flexibility per Lord Sumption at paras. 120-124). 
51 See Bates, n 48. 
52 R v Horncastle and others (Appellants) [2009] UKSC 14. 
53 Luca ̀ v Italy ECHR 2001-II. 
54 R v Horncastle and others (Appellants) [2009] UKSC 14, per Lord Brown. 
55 Al-Khawaja and Tahery v. the United Kingdom ECHR 2011. 
56 See Poplar Housing and Regeneration Community Association Ltd v Donoghue [2002] QB 48; R 
(Heather) v Leonard Chesire Foundation [2002] 2 All ER 936; Aston Cantlow PCC v Wallbank [2003] UKHL 
37; YL v Birmingham City Council [2007] UKHL 27; [2007] 3 WLR 112; R (Weaver) v London and Quadrant 
Housing [2009] EWCA Civ 587; [2009] 4 All ER 865. 
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opportunity to clarify this.  It should be noted, however, that all of these procedural 

changes could equally be effected by amending the HRA. 

 

Conclusion 

 

The HRA could be repealed by Act of Parliament. This would have to take into account 

the devolution settlement.  This means in particular that a new Bill of Rights may only be 

possible with the consent of the devolved legislatures. A repeal may run counter to the 

UK’s international obligations under the Belfast (Good Friday) Agreement. It may also 

have negative consequences for the uniformity of human rights standards across the 

nations of the United Kingdom.  It could result in increased controversies and resentment 

between England on the one hand and Scotland, Wales and Northern Ireland on the 

other. It is important to note that there is ample scope for reform within the framework 

of the HRA if such reform is deemed politically expedient.  

 

If the HRA were repealed and not replaced, individuals would still be able to rely on 

common law remedies, as far as they exist, as well as the EU Charter of Fundamental 

Rights in cases in which the UK has acted within the scope of EU law. Hence, in some 

areas repealing of the HRA will not lead to the ‘regaining of sovereignty’ anticipated by 

the proponents of such proposals.  

 

If the HRA were repealed and replaced with a British Bill of Rights, Parliament would be 

able to provide for the protection of additional rights, such as a right to trial by jury.  

However, a plausible effect of the Bill of Rights is a limitation of existing rights. It would 

also allow Parliament to introduce certain procedural changes, for instance removing the 

possibility of declarations of incompatibility or the extension of the notion of ‘public 

authority’. 
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Introduction  

 

As pointed out in the General Introduction, the Conservative Party election manifesto 

does not contain a commitment to withdraw from the ECHR. Yet some of the envisaged 

changes to human rights legislation in the United Kingdom might make such a 

withdrawal necessary in order to avoid a situation in which the UK is in constant breach 

of its international obligations. After a brief exposition of arguments for and against 

withdrawal, this paper will therefore briefly examine how a withdrawal from the ECHR 

could be achieved and what consequences it would have for continued membership in 

the Council of Europe and of the European Union.  It will also address the implications of 

withdrawal for the individual. 

 

1. Arguments for and against a withdrawal of the UK from the ECHR 

 

1.1 Arguments for withdrawal 

 

A number of arguments are advanced in favour of a withdrawal of the UK from the 

ECHR.  Some relate to the workings of the ECtHR, such as its heavy caseload and 

resulting massive backlog of cases; it is in need of more lawyers in the registry, greater 

financial resources and clearer admissibility rules.57 It is not these problems, however, 

which form the crux of arguments pushing for UK withdrawal from the ECHR. 

 

At the heart of the debate over withdrawal is the sovereignty of the UK. It is argued that 

UK courts have become subservient to the ECtHR and that by being a member of the 

ECHR, the UK is bound by international law to comply with the judgments of the ECtHR 

and faces political consequences if not. This came to a head in cases regarding the ban 

on all convicted prisoners voting whilst in prison58 as well as the prohibition on whole life 

sentences without the possibility of re-evaluation.59  

 

However, it is submitted that on closer inspection these are not strong enough 

arguments to militate in favour of withdrawal.  As far as prisoner voting and whole life 

sentences are concerned, the impact of these judgments might be more limited than is 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
57 Open Society Justice Initiative, ‘Joint Statement: Strengthening the Protection of Human Rights in Europe’ 
Open Society Foundations (6 March 2012). 
58 Hirst v United Kingdom, Appl no 74025/01 (ECtHR, 6 October 2005), (2006) 42 EHHR 41. 
59 Vinter v United Kingdom, Appl nos 66069/09, 130/10 and 3896/10 (ECtHR, 9 July 2013). 
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often considered.  Small changes to the status quo would most probably suffice to satisfy 

the requirements of the ECHR.   

 

Moreover, it should be recalled that the relationship between UK courts and the ECtHR is 

a matter of domestic law, chiefly the interpretative obligation in section 2(1) of the HRA. 

As noted above however, the UK courts have moved on somewhat from the position in 

Ullah where they considered themselves bound to ‘mirror’ Strasbourg jurisprudence. 

There is an increased assertion of common law rights and cases such as Horncastle and 

Pinnock demonstrate how the ECtHR takes on board the opinions of domestic courts. In 

addition, if changes were desirable these could be brought in by amending the relevant 

provisions of the HRA. 

 

What is more, as regards the role of the ECtHR sitting above the UK and exercising 

jurisdiction under the ECHR, the latter is likely to be reformed to contain an amendment 

to its preamble expressly referring to the margin of appreciation and subsidiarity in the 

Preamble to the ECHR.60  

 

Consequently the ECtHR has been said to be entering ‘a new era in the life of the 

Convention, an age of subsidiarity, in which the emphasis is on States’ primary 

responsibility to secure the rights and freedoms set out in the Convention’.61  

 

1.2 Arguments against withdrawal 

 

If the UK were to withdraw from the ECHR, those under the jurisdiction of the UK would 

no longer be able to bring their human rights complaints to the ECtHR.  Moreover, the 

UK would no longer be bound to comply with the ECHR under international law.   

 

Apart from reducing the human rights protections for individuals, there is also a broader 

systemic argument that the UK ought not to withdraw from the ECHR due to the 

damaging impact this might have on human rights protection in Europe in general.  

According to Sir Nicolas Bratza, former British judge at the ECtHR, support for the ECHR is 

essential for maintaining democracy and the rule of law in a number of state parties. He 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
60 See Protocol No 15 to the Convention, which is open for ratification. It has been signed and ratified by 
the UK. 
61 Joint Committee on Human Rights, Protocol 15 to the European Convention on Human Rights (Fourth 
Report of Session 2014-15, HL Paper 71, HC 837, 2 December 2014), 3.17. 
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notes already ‘the corrosive effect in Russia and Ukraine of the failure to implement the 

Hirst judgment shows that compliance with the Convention obligations by the established 

democracies does matter.’62  The UK has a strong record of protecting human rights and 

its withdrawal could lead to disillusionment in the whole system. It could prompt other 

countries to leave, following the UK’s example,63 so that the system as a whole might 

collapse.  It has even been suggested that Russia might set up a rival Eurasian human 

rights regime,64 which would again weaken the protection available to people living in 

the countries partaking in it. 

 

2. The procedure for withdrawal 

 

Withdrawal from the ECHR is not the only option the UK might pursue. The UK could 

attempt to push for further reforms of the ECHR, e.g. in order to achieve that judgments 

were only declaratory. However, a withdrawal from only the ECtHR’s jurisdiction would 

not be possible without a prior amendment to the ECHR.  The ECtHR’s judgments are 

binding on the parties so that the ECHR would need to be amended in order to render 

them merely advisory, i.e. not binding. This would require the consent of all 47 parties to 

the ECHR, which makes this an unlikely development. 

 

If the UK wanted to withdraw from the ECHR it would need to denounce it in accordance 

with Article 58 ECHR [emphasis added]: 

 

1 A High Contracting Party may denounce the present Convention only after the 

expiry of five years from the date on which it became a party to it and after six 

months' notice contained in a notification addressed to the Secretary General 

of the Council of Europe, who shall inform the other High Contracting Parties. 

2 Such a denunciation shall not have the effect of releasing the High Contracting 

Party concerned from its obligations under this Convention in respect of any 

act which, being capable of constituting a violation of such obligations, may 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
62 N Bratza, ‘Living instrument or dead letter - the future of the European Convention on Human Rights’ 
(2014) EHRLR2 116, 128. 
63 Report of the Joint Select Committee on the Draft Voting Eligibility (Prisoners) Bill (18 December 2013), 
para 109. 
64 L Helfer, ‘The Successes and Challenges for the European Court, Seen from the Outside’ EJIL: Talk! (May 
14, 2014) http://www.ejiltalk.org/the-successes-and-challenges-for-the-european-court-seen-from-the-
outside/. 
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have been performed by it before the date at which the denunciation became 

effective. 

3 Any High Contracting Party which shall cease to be a member of the Council of 

Europe shall cease to be a Party to this Convention under the same conditions. 

 

If the UK government decided it wanted to withdraw from the Council of Europe as well 

as denounce the ECHR, the UK would need to give notice more than three months before 

the end of the Council of Europe’s financial year or would have to leave next financial 

year.65 

 

The UK would cease to be bound by the ECHR once its denunciation becomes effective. 

However, it would remain bound by the ECHR for violations which occurred before that 

date. Crucially, it would still need to comply with all the judgments handed down against 

it in the past. This would, for instance, include the controversial Hirst judgment on 

prisoner voting rights.66 

 

3. What would be the wider consequences? 

 

A withdrawal from the ECHR would not happen in isolation and yield further 

consequences for membership in the Council of Europe and of the European Union. 

Moreover, the human rights protection for individuals would suffer. 

 

3.1 Continued membership of the Council of Europe 

 

This section considers the consequences for the UK’s membership of the Council of 

Europe of which the UK is a founding state, were the UK to denounce the ECHR. Upon 

denunciation of the ECHR, the UK would still remain a member of the Council of Europe 

as denunciation of the ECHR as such does not lead to automatic expulsion although if a 

country accedes to the Council of Europe now, it is a precondition that it signs the ECHR 

as well.  

 

There are, however, implications for membership in the Council of Europe that stem from 

the potential lowering of human rights standards.  Withdrawal from the ECHR could 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
65 Statute of the Council of Europe, Article 7. 
66 Hirst v United Kingdom (No 2) ECHR 2005-IX. 
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eventually lead to suspension of membership or potentially expulsion from the Council of 

Europe if it is understood as a failure to cooperate or leads to the lowering of human 

rights standards below the level of what the ECHR requires. Article 3 of the Statute of the 

Council of Europe states: 

 

Every member of the Council of Europe must accept the principles of the rule of 

law and of the enjoyment by all persons within its jurisdiction of human rights and 

fundamental freedoms, and collaborate sincerely and effectively in the realisation 

of the aim of the Council as specified in Chapter I. 

 

The consequences for states that do not uphold the commitment in Article 3 are potential 

suspension or expulsion. Under Article 8 of the Statute of the Council of Europe: 

 

Any member of the Council of Europe which has seriously violated Article 3 may 

be suspended from its rights of representation and requested by the Committee of 

Ministers to withdraw under Article 7. If such member does not comply with this 

request, the Committee may decide that it has ceased to be a member of the 

Council as from such date as the Committee may determine. 

 

It is arguable that denunciation of the ECHR would prevent a particular state from 

collaborating sincerely and effectively in protecting human rights. The Committee of 

Ministers has previously threatened to ‘take all adequate measures’ for failure to comply 

with a single judgment for a long period of time.67 This makes it likely that denunciation 

of the ECHR would be considered at least as serious an issue as non-compliance with an 

important ECtHR judgment. Furthermore, if the level of human rights protection actually 

fell below that required by the ECHR this could also lead to the use of Article 8.  Hence a 

continued membership in the Council of Europe may not be possible. 

 

3.2 Implications for EU membership 

 

Much like with membership in the Council of Europe there is no express link between 

membership of the European Union and being signed up to the ECHR.  At the same time 

any country applying to become a new member of the EU must satisfy the requirements 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
67 See, Committee of Ministers, Interim resolution ‘CM/ResDH(2003)174’, 12 November 2003 in relation to 
Loizidou v Turkey No 15318/89 (ECtHR, 23 March 1995), (1995) 20 EHRR 99. 
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of Article 49 of the Treaty on European Union TEU), which include’ respect for human 

rights’.68  There is no express requirement to being party to the ECHR, but the EU’s 

practice with candidate countries suggests that compliance with the ECHR is used as a 

benchmark for this assessment.  Since the adoption of these criteria for EU accession, 

there has not been a single candidate country that was not signed up to the ECHR at the 

time of its application to join the EU.  In addition, the EU Charter of Fundamental Rights 

provides that the ECHR is a minimum standard upon which EU human rights protection 

builds.69  This suggests that membership of the ECHR is presupposed for membership of 

the EU.  

 

Once a country is a member of the European Union it is obliged to respect the values of 

the EU, which include ‘respect for human dignity, freedom, democracy, equality, the rule 

of law and respect for human rights’.70 There is no express requirement that a Member 

State remain a party to the ECHR and no EU Member State has so far withdrawn from the 

ECHR so that there is no practice on which one could draw. At the same time it would 

not be logical if membership of the ECHR were a precondition for becoming a member of 

the EU, there would be no parallel requirement to remain one for the duration of a 

country’s membership of the EU. This would suggest that being a party to the ECHR 

continues to be an implied obligation throughout EU membership even though it is not 

expressly laid down in the EU Treaties. Hence there are good reasons to suggest that if 

the United Kingdom withdrew from the ECHR, it would equally be in breach of its 

obligations as an EU Member State so that a continued membership in the EU might not 

be possible.   

 

3.3 Impact on human rights protection 

 

This section focuses on whether denunciation of and withdrawal from the ECHR would 

lead to a lowering of human rights protection. It uses the lens of anti-terrorism legislation 

and gay and lesbian rights to analyse this. 

 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
68 Article 49 refers to the values in Article 2 TEU, which mentions respect for human rights. 
69 EU Charter of Fundamental Rights, Articles 52(3) and 53. 
70 Article 2 TEU. 
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3.3.1 Gay and lesbian rights 

 

In terms of gay men and lesbians’ rights, the impact of withdrawal from the ECHR could 

be profound. Withdrawing from the ECHR would remove vital legal protections that have 

been built up over the last three decades. A number of key legal reforms in the UK, which 

have ensured the equal treatment of gay men and lesbians, have been the result of 

litigation in the ECtHR. These reforms include the decriminalization of male homosexual 

acts,71 reform of the ‘age of consent’ for male homosexual acts,72 the removal of the ban 

on homosexuals serving in the armed forces,73 and equality of treatment on the grounds 

of sexual orientation in the setting of child maintenance.74 The ECHR protects gay men 

and lesbians from regressive action by future UK governments that may seek to ‘roll back’ 

these important developments in human rights protection.  

 

The ECHR also protects gay men and lesbians from non-state actors. For example, the 

ECHR has been essential in safeguarding UK legislation designed to ensure equal 

treatment of gay men and lesbians in respect of the provision of goods and services.75 

This is an important protective function that might be lost should the UK withdraw from 

the ECHR. 

 

Withdrawing from the ECHR would also prevent the UK from helping to improve the 

human rights situation of gay men and lesbians in Europe as a whole. For example, whilst 

the UK is contracted to the ECHR it is part of an emerging consensus in Europe about the 

need to provide legal recognition of same-sex relationships. The UK’s legal recognition of 

same-sex relationships was cited by the ECtHR in Vallianatos and Others v Greece when 

it held that denying same-sex couples access to a ‘civil union’ was a violation of the 

ECHR.76  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
71 Dudgeon v UK, Appl no 7525/76 (ECtHR, 22 October 1981), (1981) 4 EHRR 149; ADT v UK, Appl no 
35765/97 (ECtHR, 31 July 2000), (2001) 31 EHRR 33. 
72 Sutherland v UK, Appl no 25186/94 (ECtHR, 27 March 2001). 
73 Smith and Grady v UK, Appl no 33985/96 (ECtHR, 27 September 1999), (2000) 29 EHRR 49. 
74 JM v UK, Appl no 37060/06 (ECtHR, 28 September 2010). 
75 See Ladele and McFarlane v United Kingdom, ECHR 2013. 
76 Vallianatos and Others v Greece, Appl nos 29381/09 and 32684/09 (ECtHR, 7 November 2013), paras 25 
and 91. 
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3.3.2 Counter-terrorism legislation 

 

In terms of counter-terrorism legislation, the pressing question is whether withdrawal 

from the ECHR would alter the extent to which the government would be limited by 

rights, even in the most pressing times. Membership of the Council of Europe and the 

ECHR have been instrumental in a shift from the situation in which governments were 

fairly unrestrained to an acceptance that legitimation and justification were necessary for 

counter-terrorism measures. The ECHR has since provided an important tool for 

advocates in terms of arguing at a policy level about what kind of measures states ought 

to introduce or, rather, ought not to introduce in spite of perceived exigency. 

 

The ECtHR has not necessarily always enforced a situation of ‘optimal’ rights 

enforcement. For instance, Article 15 ECHR provides for derogation in time of emergency 

and the ECtHR has been particularly deferential to the interpretations of states here. 

Arguably, following A v UK the concept of an emergency could be construed as of 

endless duration, for example.77 The ECHR however does provide an important safeguard 

in spite of this deferential attitude towards determining whether or not an emergency 

exists. For instance, as regards Article 3 of the ECHR the ECtHR has held firm against 

moves to undermine this in the UK. It has continued to enforce the principle from Chahal 

v UK that a person may not be deported to a country where they will face a real risk of 

torture or inhuman or degrading treatment.78 This occurred most notably in the furore 

around the attempted deportation of Abu Qatada.79  Hence withdrawal from the ECHR 

would reduce the ability of individuals confronted with anti-terror legislation to complain 

to an international court tasked with protecting these rights.   

 

Conclusion 

 

A withdrawal of the United Kingdom from the ECHR would deprive people in the UK 

from the possibility of taking their human rights complaints to the ECtHR.  This would be 

accompanied by a substantial reduction of human rights protection, in particular for 

minority and vulnerable groups. Importantly, withdrawal would not relieve the UK of the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
77 A v UK, Appl no 3455/05 (ECtHR, 19 February 2009), (2009) 49 EHRR 29, para 178. 
78 Chahal v UK, Appl no 22414/93(ECtHR, 15 November 1996), (1996) 23 EHRR 413.  
79 Othman (Abu Qatada) v UK, Appl no 8139/09 (ECtHR, 17 January 2012), (2012) 55 EHRR 1. 
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duty to comply with judgments already handed down by the European Court of Human 

Rights, for instance on prisoner voting. 

 

Withdrawal from the ECHR is possible with six months’ notice, but it would lead to wider 

consequences for the UK’s other international commitments. The UK’s long-term 

membership of the Council of Europe may become impossible.  Moreover, a withdrawal 

from the ECHR may be incompatible with the UK’s commitments as a member of the 

European Union and, as a result, the UK may be forced to leave the European Union.  

 

Withdrawal would also affect the international standing and reputation of the UK. The 

UK would also be setting a negative example so that the protection of human rights 

within Europe as a whole might suffer. The UK would join Belarus with its highly 

questionable human rights record, which is currently the only state in Europe outside the 

jurisdiction of the ECtHR.  

 

 

 



EU/S4/16/3/4 
 

28 
 

Professor David Mead 

1. I am Professor of UK Human Rights Law in the Law School at the University 
of East Anglia (UEA), a position I have held since 2013. I have written extensively on 
the Human Rights Act both formally (in books and academic journals) and on blogs 
looking at (inter alia) the wording/meaning of s.3 and declarations of incompatibility 
under s.4; the scope of s.6 and the definition of “public authority”; “process-” or 
“outcomes-based” review of public body decisions; human rights education and 
citizenship; and media reporting of human rights cases. Full details of my formal 
pieces are on my Law School’s website https://www.uea.ac.uk/law/people/profile/d-
mead. Alongside human rights, I research in the areas of protest/public order and 
policing; most recently I was consulted by the Scottish Advisory Group on Stop and 
Search and asked to provide a position paper relating to the ECHR. I have no 
detailed knowledge of Scottish law save as it relates to the public law/devolution 
framework. 
 
2. This response will not address each and every question raised in the call. It is 
directed more at assisting the Committee understand the context within which the 
clamour for change exists, and the driver(s) for it, which I would argue are 
misplaced. 
 
3. First and foremost, we are still without formal plans. According to recent 
newspaper leaks, the Ministry of Justice will publish its consultation plans before 
Christmas with a 3-4 month period thereafter. That said, I think a fair and impartial 
observer would summarise the broad thrust of Conservative announcements over 
the past 18 months as: 

 
i. to reduce the binding pull of Strasbourg judgments on the domestic legal 

order by altering s.2 
ii. to leave Westminster as the final arbiter (i.e. to provide a mechanism for 

Westminster to refuse to follow Strasbourg judgments to which we are a 
party) 

iii. to limit the domestic reach of the HRA especially in theatre of war 
iv. to limit the HRA to “serious” cases 
v. somehow to render Convention rights less “claimable” by terrorists and 

criminals – more as a function of 3i) and 3ii) than any separate proposal 
vi. to limit the financial compensation available to successful claimants 

 
4. The claims made by both sides suffer from a degree of hyperbole and/or are 
apt to mislead. From those seeking to retain the HRA, it is not uncommon to read (on 
social media) that the Conservatives plan to “reduce our rights” or “repeal the HRA”. 
Neither of those is realistically on the cards. While repeal is very likely, it has never 
seriously been suggested that there would not be some form of replacement. 
Reversion back to the common law simpliciter (i.e. pre 1998) does not seem at all 
likely.  Equally, in my view – though I accept others disagree – the planned changes 
will not reduce the number of rights we have. Largely, the plans, such as they are, 
appear to me to be aimed at the means by which rights are given effect in domestic 
law. A side effect of the proposals though is that for some rights – Article 8 in the 
context of deportations springs to mind immediately – there will likely be some 
reduction in scope and extent simply as a result of the decoupling of domestic law 

https://www.uea.ac.uk/law/people/profile/d-mead
https://www.uea.ac.uk/law/people/profile/d-mead
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from Strasbourg, consequent upon the attempt to revitalise the sovereignty of 
Parliament. In short, the proposals seem likely to empower either Westminster to 
legislate or Ministers to reach decisions that, in both cases, are more restrictive of 
rights than would currently be permitted by Strasbourg case law. That is likely to 
reduce the protection offered now by the HRA. That said, for reasons set out in 7. 
below, such an outcome may not necessarily flow from the planned changes. 
 
5. Equally, the general academic consensus – though not by all – has been that 
the Conservative plans are open to criticism as being rather ill thought-through and 
legally misconceived, or in fact simply inaccurate. As just one example, Chris 
Grayling’s policy announcement last October23 included reference to the fact that “in 
2013, the Strasbourg Court ruled that murderers cannot be sentence to life” (p.3). 
That is simply not what the Vinter case decided. While some critics of that document 
can be dismissed easily, I’m not sure that is so of Dominic Grieve who was reported 
as calling the proposals riddled with basic errors and howlers and “factually 
inaccurate”24. Another error would be the long standing description of Strasbourg 
judges as unelected, when (in contrast to the UK Supreme Court) they are subject to 
election by the Parliamentary Assembly of the Council of Europe. These though 
seem to be “easy” points, not ones going to the heart of the debate. 
 
6. I would consider the plans (as floated) to suffer from various afflictions of 
substance, three of which I develop below:- 

Relevance of Art 34 

7. Whatever is the end result, the UK Government cannot alter the binding 
nature of Strasbourg judgments as a matter of international law. Purporting to alter 
the effect in the UK of the ECHR and its case-law will not remove the UK’s existing 
Treaty obligation to give effect to judgments where the UK was challenged, but lost. 
This would require Treaty change (i.e. by all Council of Europe members) not simply 
legislative assertion in a British Bill of Rights that Westminster should have the last 
word. While the scheme of the ECHR leaves the choice of rectification – as to both 
scope and manner – to member states, the obligation to respond remains. As we 
have seen with prisoner voting, the Court and monitoring bodies have developed an 
unexpected level of indulgence but at some time a crunch will come. We cannot by 
altering domestic law alter the state’s international obligations. 

It is this seeming disjuncture – whether unacknowledged or glossed over – that 
might mean the Government’s commitment to remain in the ECHR – a considerable 
volte face if true (see the most recent press leaks) cannot be a cast iron one. We 
cannot both remain forever in the ECHR yet allow the Westminster Parliament the 
opportunity to override. 

 

 
                                            
23 http://www.theguardian.com/politics/interactive/2014/oct/03/conservatives-human-rights-act-full-
document 
24 BBC News 3 Oct 2014 http://www.bbc.co.uk/news/uk-29472750 

http://www.theguardian.com/politics/interactive/2014/oct/03/conservatives-human-rights-act-full-document
http://www.theguardian.com/politics/interactive/2014/oct/03/conservatives-human-rights-act-full-document
http://www.bbc.co.uk/news/uk-29472750
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Two slight asides here:  

i) What has generally gone unremarked in Government plans and 
announcements is what many commentators would see as increasing 
deference towards domestic bodies in recent judgments, a much greater 
(political?) desire on the part of the Strasbourg Court to be, and be seen as, 
accommodating. One example would be Animal Defenders case (that came 
as a surprise to most) and in my own area Pentikainen v Finland (a decision 
of the Grand Chamber of 20 Oct). In short, perhaps, (some of) the worries 
about judicial over-reach might either be misplaced or might be en route to 
being misplaced? 
 

ii) Allowing Westminster an overreach power might “democratise” human rights 
– and thus ostensibly be seen as advantageous and indeed welcome – but 
(conceptually) it is problematic to view human rights as somehow subject to 
majoritarian biases and concerns. In short, perhaps crudely, isn’t the point of 
human rights that they act as a buttress against popular opinion, temporary 
and transient as that might be? While further discussion of this more 
philosophical point is beyond the confines of this short paper, it is a point that 
should not go unremarked in wider debate. 
 

EU Law 
 
8. The elephant in the room remains EU Law. Almost whatever is done – or not 
done – to the HRA in terms of dilution or indeed replacement, for so however long 
we remain members of the EU (and of course, that too is up for renegotiation and 
reconfirmation/rejection), EU Law, and its expanding corpus of human rights law and 
protection, offers us in the UK even greater protection than does the HRA. This can 
be put very simply. If a court holds that legislation cannot possibly be interpreted 
compatibly with the ECHR (utilising s.3), the remedy is to declare it incompatible 
(under s.4). The legislation still binds – is still operable and effective. The solution is 
a political one, in the hands of MPs – to amend the offending law, or to choose not to 
do so. The difference where a claim is founded on EU Law is stark, and clearly seen 
in the recent litigation this summer involving David Davis MP and Tom Watson MP 
([2015] EWHC 2092 (Admin)) to the Data Retention legislation. If a challenge to 
legislation on EU human rights grounds (i.e. the EU Charter) succeeds, then the 
legislation can be disapplied – it is ineffective until cured by Parliament by amending 
legislation.  

The worthy victim narrative 

9.    The positioning in the Conservative manifesto of the proposals relating to the 
HRA is instructive. It appeared only twice; once in the section on the EU (leading to a 
legally flawed conflation of the two, and thus of relevance to the point above) and the 
other in the section headed: “Fighting Crime and Standing up for Victims”. While it is 
true that criminals have benefitted from the protection the HRA offers, this simple 
bifurcation belies a more complicated truth. 

 There is a growing body of case-law in which the HRA has benefitted victims 
of crime; most notable perhaps is the DSD case [2014] EWHC 436 QBD, 
where those raped and assaulted by the so-called black cab rapist were 
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awarded damages by the courts after the police failed properly to investigate 
and so prevent further crimes. Similarly, in the recent Michael [2015] UKSC 2 
decision, the Supreme Court specifically held that the common law debarred 
parents from suing South Wales police in negligence for failing to prevent their 
daughter’s violent death, whereas Article 2 was held to be in their favour. 
 

 It ignores too the more everyday impact of the HRA on the lives of ordinary 
people: the Act for the Act campaign (http://actfortheact.uk/) has highlighted 
how it has helped improve the lives of those with disabilities and in receipt of 
social care, or Mark Neary who used the HRA to effect the release of his 21 
year-old autistic son from a “positive behaviour unit” where he had spent not 3 
days as planned but almost a year. 
 

 The perception that criminals and terrorists are the “real” or major 
beneficiaries of human rights protection stems to a large degree from the way 
the media reports human rights cases and incidents. I have written about this 
recently and perhaps could draw on a little of the empirical research I have 
undertaken? One statistic is telling. I looked at the coverage by the Daily Mail 
on-line for a year of stories covering the deportation (or non-deportation) of 
foreign criminals on human rights grounds. There were 31, of which 26 related 
the fact that a court or tribunal had determined the person could not be 
deported, a success rate for the individual of about 84%, and so a “failure” 
rate for the Home Secretary of about 16%. In reality, using Home Office data 
supplied in answer to a Parliamentary question, over a four-year period the 
claimant’s success rate was about 18%, meaning the Home Secretary 
succeeded in about 82% of cases, almost exactly the reverse. The regular 
reader of The Daily Mail has almost a mirror image of the likelihood of the 
HRA being used to found a claim to stay in the UK. It is little surprise then that 
the HRA is perceived as a charter for PFTs, paedophiles, foreigners and 
terrorists. 

Specific questions asked in the consultation 

10. In terms of rights protected, a good place to start is always Lord Bingham who 
asked, of the ECHR, which of these would you see removed? It is hard to disagree 
that there should be any diminution. There is indeed a sound case for extension – a 
guarantee of a jury trial, data protection rights (rather than relying on Art 8) and 
specific rights for say minors are those that might prove fertile for exploration. 
 
11. It seems clear to me that Westminster can as a matter of law repeal the HRA 
for the UK – and thus for Scotland – and there is no mechanism for the Scottish 
Parliament or the Scottish Ministers to prevent that. That seems to follow from the 
nature of the UK’s devolution settlement in the 1998 Act, indeed any devolution 
rather than independence or federalism. On the matter of Sewell, could I commend 
to the Committee a blog post by Professor Mark Elliott?25 
 

                                            
25 http://publiclawforeveryone.com/2015/05/12/could-the-devolved-nations-block-repeal-of-the-human-
rights-act-and-the-enactment-of-a-new-bill-of-rights/#more-2932 

http://actfortheact.uk/
http://publiclawforeveryone.com/2015/05/12/could-the-devolved-nations-block-repeal-of-the-human-rights-act-and-the-enactment-of-a-new-bill-of-rights/#more-2932
http://publiclawforeveryone.com/2015/05/12/could-the-devolved-nations-block-repeal-of-the-human-rights-act-and-the-enactment-of-a-new-bill-of-rights/#more-2932
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12. In my view, at a mechanistic level, the HRA broadly strikes the right balance. 
There is scope for judicial interpretation, and for an active judiciary, under s.3 and 
s.4. I am on record as being critical of certain cases and certain approaches – where 
it could be argued clearly incompatible language has been misread – but the 
examples are few, and do not seem to me especially egregious (though with 
potential). It is here I do have some sympathy with the Conservative position. Equally 
too – though there is perhaps more judicial disquiet certainly  among the Supreme 
Court Justices – the expanded system of proportionality review, ushered in by s.6 
and s.7, is broadly thought to be about right, with judges now working under a more 
schematic, staged test combined with a nascent sense of deference. I’d suggest that 
any changes to how the HRA works would be minor, though not necessarily 
cosmetic:  

 
 extending the scope of “public authorities” in s.6 to encompass those 

exercising those functions on behalf of the State or a public authority 
(whether under contract or otherwise) , to obviate the problem thrown 
up by the YL case in 2007. 

 reversing the Begum decision so that a council that failed, during the 
decision-making process, to consider prospectively the proportionality 
of that decision, would very likely be held to have acted unlawfully. I 
argued along such lines in an article in [2012] Public Law 63. 
 

13. Of course, anyone can point to one-off decisions of any court and argue both 
that they are out of line and indicate an (overly) activist judiciary engaging in mission 
creep. The general thrust though I believe of the past 50 years and the near 18,000 
judgments delivered (against all member states, not just the UK) in the period 1959-
2014 indicates neither. There is on the part of Court (see above) a growing 
sensitivity in its judgments to seek accommodation and appreciation of the obviously 
primary role that national courts and national decision-makers properly have.  
 
14. The well known bête noire, Hirst, the prisoner voting case, often cited by 
opponents as the Court overstepping its reach, is often misunderstood or 
misportrayed: it stops a long way short of holding that prisoners must have the vote, 
merely that a blanket ban determined simply by whether someone is in prison on day 
Y or not, is arbitrary. Of course, it can be argued that such a development was 
beyond the intention of the framers in the 1950s, but – and this is my own personal 
view – I think the Court has got this broadly right. The voting ban as operated in the 
UK is not related to the extent of wrongdoing and has nothing to do with how much 
harm someone has done or how aberrant from society’s norms they are. It depends 
not on length of prison sentence (c.f. the recent EU Law case Delvigne) but on the 
simple fact of where you happen to be on the critical day.  
 
15. This, of course, goes to the issue, implied in several questions in the 
consultation: the relationship between Strasbourg and the UK (between its judges 
and ours, and between its court and our legislature). While resolution of this would 
require several PhD theses, perhaps I might conclude on this one short point? 
 
16. Yes, of course it can be argued quite forcefully that where reasonable people 
can take very different views of the appropriate balance between say free speech 
and national security, then resolution of that is not an appropriate judicial task at all. 



EU/S4/16/3/4 
 

33 
 

We need, it is then said, a better adjudicatory system, where (when opinions divide) 
there is true and proper accountability, and true and proper participation. Courts do 
not and cannot effect that. Nonetheless, while many might contend that accountable 
legislatures are the best place to debate and determine the scope and valency of 
rights, once conferred in law  (unless their potency is simply to remain as political 
statements and aspirations) rights can only be fully and properly realised and 
defended in courts, before judges. Rights have meaning when written down and 
substance when enforced and upheld. Once conferred on individuals, then individual 
A would always wish to take action to defend their position, their rights, if individual B 
(whether government minister or neighbour) does something which A thinks reduces 
the extent to which she can enjoy her rights. That can only be done in court; 
Parliament is not institutionally set up, simply cannot be expected to come to 
enforceable individualised decisions in such cases (whether that be challenges to a 
deportation determination or using a topical example, to the “named person service” 
requirements in the Children and Young People (Scotland) Act 2014 as occurred in 
the Christian Institute case [2015] CSIH 64). That must be the constitutionally 
appropriate role for courts. The task then is to construct a system for the judicial 
enforcement of individual rights in single, one-off cases that properly balances the 
competing tensions and pressures. 
 
17. The question then is whether broadly speaking the HRA does that: does it 
properly confer and configure appropriate spheres of action. In my view, it probably 
does.  

David Mead 
November 2015 
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The Scottish Human Rights Commission (SHRC) 

Introduction 

1. The Scottish Human Rights Commission (the Commission) welcomes the 
opportunity to provide its views on the proposed repeal of the Human Rights Act 
1998 and its replacement with a British Bill of Rights. 

2. Although the details of the shape of a British Bill of Rights are unclear, it 
seems likely that, among other things, the Bill will be intended to replace the Human 
Rights Act and “break the formal link between British courts and the European Court 
of Human Rights”.26  The details of proposed changes will have to be further 
analysed, however the debate to date and the case for replacing the Human Rights 
Act has been regressive.  The proposals specifically matter to Scotland as they will 
have a direct impact on the legal protection and the practical realisation of people’s 
rights in Scotland.  Not only would regressive moves have an adverse impact on the 
people of Scotland, they would also send a highly damaging message across 
Europe and beyond, in turn weakening the international system of human rights 
protection as a whole.   

3. The Commission believes that any proposed changes to human rights law, 
which are of constitutional and social importance, should be considered as part of a 
broad and participative public process and cannot be rushed.  Debates about human 
rights are not only about matters of law.  They are about social values, democratic 
renewal and, ultimately, the recognition and  protection of the human dignity of all.   

What is your general view on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998?  Do you think 
changes need to be made to the current human rights regime in the UK? 

4. The Human Rights Act has made a great difference to the people of Scotland.  
The Human Rights Act introduced many of the human rights in the European 
Convention on Human Rights (ECHR) directly into Scotland’s own laws.  These 
fifteen well-established fundamental rights and freedoms – like the right to life, free 
speech and protection from inhuman and degrading treatment in care of custody – 
are minimum standards across Europe, agreed by the UK and other countries in the 
post-war era as the basic protections needed in modern democracies. 

5.  The Human Rights Act provides a direct route to justice in domestic courts, 
rather than the European Court of Human Rights (ECrtHR), for individuals whose 
human rights have been breached.  This is one important element of making rights a 
reality in people’s lives.  The Human Rights Act also places duties on public bodies 
in respect of human rights by making it unlawful for them to act incompatibly with 
ECHR rights (section 6 HRA).  This gives rise to a compliance duty that has led to 
positive changes in policies, practices and culture without the need for individuals to 
take legal action including, for example, in hospitals and other health and social care 
settings.   

                                            
26

 Conservative Manifesto, 2015 
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6. The Commission is opposed to any changes that are regressive when it 
comes to protecting human rights.  Our human rights law must go forward not back, 
building on the progressive approach to realising human rights embodied in 
Scotland’s National Action Plan on Human Rights.  The Commission has expressed 
long-standing concerns about the regressive nature of many elements of proposals 
to repeal the Human Rights Act and replace it with a British or UK Bill of Rights.   

7. Many of the plans that have been mooted in recent months and years would 
undermine the basic principle that each of us has the same rights simply because we 
are human.  Such plans include reducing the scope of human rights laws so that 
they only apply to the “the most serious” cases or to particular areas of law.  This 
begs several questions such as who would be accountable for deciding which cases 
were ‘serious’?  What impact would this have on people’s rights in areas of everyday 
life like health and social care, education and the workplace?  Other proposals 
suggest restricting the eligibility of rights on the basis of nationality or citizenship, 
which could clearly undermine the very concept of human rights belonging to each of 
us as human beings.  Changes of the this type would not lead to positive, tangible 
improvements in how we all experience our rights in everyday life.  They would limit 
government accountability for the exercise of power and undermine efforts to build a 
culture where we all understand human rights and put them into practice.  They 
would also set poor examples to other countries, undermining the UK’s international 
reputation and standing. The Commission therefore believes we should maintain in 
full the protections provided for by the Human Rights Act. 

What rights, if any would a British Bill of Rights have to contain?  How would a 
British Bill of Rights interact with Scotland’s separate legal system? 

8. The Commission’s position is that any changes to the Human Rights Act 
would only be acceptable if they maintained and enhanced current human rights 
protection.  The Commission would apply the following progressive test in assessing 
any new proposals: 

 Rights for all – Will the proposed change uphold the basic universal 
principle that each of us has the same human rights simply because we 
are human? 

 Improving lives – Will the proposed change lead to positive, tangible 
improvements in how we all experience our rights in everyday life? 

 Ensuring accountability – Will the proposed change ensure that people 
in power, such as government and public bodies, are held to account? 

 Building a better culture – Will the proposed change support or hinder 
efforts to build a better culture where we all understand human rights and 
can put them into practice? 

 Showing international leadership – Will the proposed change uphold 
international standards and provide a strong example to other countries? 

9. In accordance with these tests the Commission believes any changes would, 
at a minimum, require to fully replicate all of the rights contained in the Human 
Rights Act and maintain current levels of protection and accountability.  This means, 
for example, all of the rights contained in section 1 of the Human Rights Act, not 
curtailed in any form, and including the protections contained for example, in section 
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2 for the courts to take into account Convention rights, section 3 for the courts to 
interpret and give effect to legislation in a manner compatible with Convention rights 
and section 6 which makes it unlawful for a public authority to act in a way which is 
incompatible with a Convention right, would require to be maintained in full to meet 
the above progressive tests. 

Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament.  What are your views on this? 

10. The Commission does not agree that the current system does not sufficiently 
respect the sovereignty of the UK Parliament.  Under the current system, any 
changes to law are the ultimate responsibility of the UK Parliament  Section 4 of the 
Human Rights Act allows certain courts to make declarations of incompatibility where 
it is determined that legislation is incompatible with the ECHR..  Section 4(6) 
expressly states that a declaration of incompatibility does not affect the validity, 
continuing operation or enforcement of the provision in question.  In practice where a 
declaration of incompatibility is issued by the courts a dialogue is created with the 
legislature on how to render the legislation compatible with the Convention.  

11. Furthermore, the requirement contained in the ECHR to implement treaty 
obligations and abide by decisions of the ECrtHR does not challenge the notion of 
parliamentary sovereignty as decisions of the  ECrtHR do not have automatic effect 
in UK law. Similarly, the EcrtHR has no ability to require the UK to amend laws, nor 
to mandate the detail of any legislation. Making and amending legislation remains 
entirely and uniquely within the competence of the UK Parliament and the devolved 
legislatures. It is wholly at the discretion of those institutions to find a way to change 
legislation so that judgments of the Court are implemented in a manner which 
reflects our unique legal, institutional and social landscape.  

In addition, it has been suggested that the European Court of Human Rights 
has developed “mission creep” expanding the European Convention on 
Human Rights into area which it should not cover.  What views do you have on 
this argument? 

12. Suggestions that the European Court of Human Rights has developed 
“mission creep” expanding the ECHR into areas which it should not cover are 
unhelpful and misleading.  The Convention was drafted in 1950, as a direct response 
to the atrocities of World War II.  The world we live in is constantly evolving and is a 
very different place to what it was seventy five years ago when the Convention was 
drafted.   

13. The ECHR is a ‘living instrument’.  This means that, if the Convention is to 
continue to be practical and effective, the rights enshrined in the Convention must be 
interpreted in light of present day conditions.  Technological, sociological and 
scientific changes together with evolving standards in the field of human rights and 
changing views on morals and ethics must be taken into account when applying the 
Convention.  This is not “mission creep”; it is the only way for the European Court of 
Human Rights to ensure the Convention remains effective and relevant. This means 
that the court has been able to address issues such as criminalisation and 
discrimination based on sexuality, corporal punishment of children in schools and 
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discrimination against “illegitimate” children in light of changing social norms and 
expectations.   

What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities? 

14. Without knowing the detailed plans for the repeal of the Human Rights Act 
and the provisions that a UK Bill of Rights would contain, it is difficult to comment on 
the practical impact of the proposals for individual cases.  The Commission reiterates 
that any such plans would undermine the fundamental principle that every person 
has the same rights, simply by virtue of being human. If the duties on public bodies 
to act compatibly with human rights is removed it will undermine efforts to create a 
human rights culture in the design and delivery of public services.   Further detail 
linked to this question is set out at paragraph  below.   

What impact do you think any changes will have on Scotland more generally?  
Would the Scottish Parliament have to consent to any changes under the 
Sewel Convention?  Could the UK Government act without the consent of the 
Scottish Parliament? 

15. The Human Rights Act is embedded into the Scotland Act.  This means that 
the Scottish Government and Scottish Parliament are prevented from acting 
inconsistently with the European Convention on Human Rights.  Repealing the 
Human Rights Act would therefore undermine the current devolution settlement. 

16. There would also be direct and adverse consequences for people in Scotland 
in reserved policy areas like immigration, defence, some aspects of social security, 
employment and privacy.  This would directly affect people in all sorts of ways – 
disabled people looking to challenge policies like the bedroom tax; the families of 
Scottish soldiers whose rights are not upheld whilst operating outside of the UK; ; 
people and communities affected by immigration detention practices; employees 
seeking to challenge unfair employment practices; people concerned about the 
excessive collection of personal data. 

17. When the Scotland Act was passed, the Human Rights Act was considered so 
important that it was protected from modification by the Scottish Parliament.  It was 
also used to define the Parliament’s powers to legislate.  The UK Parliament retained 
the power to legislate on devolved matters in Scotland, but the Sewel convention 
represents the constitutional agreement that it will only do so with the consent of the 
Scottish Parliament.  The Sewel convention will apply if the repeal of the Human 
Rights Act affects devolved matters.  The Commission would urge the Scottish 
Parliament to withhold consent to any moves to repeal the Human Rights Act and 
replace it with a regressive Bill of Rights.   

Do you think it would be possible to have different human rights regimes with 
the United Kingdom? 

18. It is possible to vary the human rights regimes within the UK. (Indeed to a 
limited extent this is already the case as Acts of the Scottish Parliament which are 
not in compliance with the Convention are outside of legislative competence and 
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therefore unlawful whilst Acts from Westminster are subject to declarations of 
incompatibility where they found to be in non-compliance with the Convention.) 
However, it is undesirable for human rights standards or protections to be restricted 
or curtailed in any part of the UK, or indeed regionally or globally, as to do so 
undermines the very concept of the collective enforcement of universal human rights.    

19. If the Human Rights Act is repealed and/or replaced with a new Bill of Rights 
that offers less protection for people’s rights in Scotland, it is within the competence 
of  Scottish Parliament could introduce new laws which maintain and enhance the 
current levels of protection offered by the Human Rights Act in devolved areas.  

20. However, there is no room for complacency; Scotland could not mitigate 
against the adverse consequences in people’s lives in reserved policy areas.  Even if 
Scotland introduced new laws maintaining or enhancing human rights protection in 
devolved areas, this would almost certainly still leave a gap in protection for people’s 
rights in reserved policy areas.      

What impact do you think the UK Government’s proposals will have on the UK 
and Scotland at an EU and international level, for example within the Council 
of Europe? 

21. Any proposal to enable the UK to pick and choose which judgments to accept 
from the European Court of Human Rights would be highly regressive.  It would 
undermine the rule of law and accountability within the UK and would also 
undermine the system of protection for human rights throughout Europe. Regressive 
measures weakening accountability for human rights is likely to have implications for 
the observance of human rights both for European countries such as Russia, 
Belarus and all over the world.  

22. The United Nations High Commissioner for Human Rights, Zeid Ra’ad Al 
Hussein has expressed concern that “If Britain- a key member of the Human Rights 
Council, a founding member of eth UN and a privileged, permanent member of the 
Security Council- is considering a move that will potentially weaken a vital regional 
institution upholding fundamental human rights guarantees, this would be profoundly 
regrettable; damaging for victims and human rights protection; and contrary to this 
country’s commendable history of global and regional engagement.” 

23. Repealing the Human Rights Act would not automatically mean that the UK 
would cease to be a member state of the Council of Europe.  The UK government 
has said it would seek reassurances from the Council of Europe that the Bill of 
Rights was an acceptable way of implementing the ECHR into national law, however 
that this assurance will be forthcoming is by no way guaranteed.  Article 46 of the 
European Convention on Human Rights requires member states “to abide by the 
final judgment of the Court in any case to which they are parties.”  Debated 
proposals to date appear to be inconsistent with this basic tenant of the treaty and 
therefore may call into question the UK’s on-going membership of the Council of 
Europe.  

Scottish Human Rights Commission 
November 2015 
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General, Cross-cutting & Institutional Affairs 

Netherlands Presidency  
On 20 January, Dutch Prime Minister Mark Rutte discussed the priorities of the Netherlands 
Presidency of the Council of the EU with MEPs and European Commission President Jean-Claude 
Juncker. "Europe must be relevant to people’s daily lives. And over the next few months, the 
Netherlands wants to help make that happen", he said.  
 
Most of the Parliament’s political group leaders referred to the refugee crisis, which Rutte said 
would be a top priority. Socialists and Democrats leader Gianni Pittella and President Juncker 
mentioned the Deposit Guarantee Scheme, which is the last remaining pillar of the Banking Union. 
Rutte said his government would fully support its completion. Conservatives and Reformists leader 
Syed Kamall also highlighted the need for a Capital Markets Union.  
 
Holocaust remembrance  
On 27 January, the EU institutions commemorated Holocaust Remembrance Day and 
emphasised the EU’s collective duty to combat anti-Semitism and extremism. President Juncker 
outlined the Commission's concrete actions to counter racism, xenophobia and extremism. They 
include the Framework Decision on combating racism and xenophobia by means of criminal 
justice, which among other things, criminalises Holocaust denial.  
 
To date, only 13 out of 28 Member States have implemented it. At a training session organised for 
Commission officials on Holocaust remembrance and fundamental rights, Commissioner for 
Justice, Consumers and Gender Equality Věra Jourová, said:   "Holocaust Remembrance is part 
of our collective European memory. It remains a powerful reminder that only with respect for 
differences and reconciliation we built the European Union as we know it and will shape the EU of 
the future.” 
 
Economy, Energy and Enterprise  

Investment Plan for Europe 
On 26 November, President Juncker presented an Investment Plan for Europe. The Plan aims to 
mobilise €315 billion in investment in the European economy over the next three years, undertake 
targeted initiatives to ensure this investment meets the needs of the real economy, and provide 
greater regulatory predictability and remove barriers to investment. The Plan does not present any 
“new money” as such, but rather repackages existing EU funds and seeks to reduce risk. The Plan 
is largely focused on infrastructure and innovation, seeking to make initiatives significantly more 
reliant on private investment.  
 
The main strand of the Plan is a new European Fund for Strategic Investments (EFSI), which – in 
spite of its name – is a contractual arrangement between the European Investment Bank (EIB) 
Group, offering credit protection for new EIB Group activities with a higher risk profile than those 
normally undertaken. EFSI operations began in September 2015.  
 
The Plan also seeks to ensure investment reaches the real economy via initiatives such as the 
European Investment Advisory Hub, and the European Investment Project Portal, and seeks to 
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improve the investment environment via Single Market initiatives and structural reforms.  
 
The EIB estimates that by the end of 2015, the European Fund for Strategic Investments (EFSI) 
triggered around €50 billion of investment in Europe, with projects in 22 EU countries benefiting. 
Almost fifty per cent of approved projects focus on climate and the environment. The EIB has 
agreed to, or is assessing, financing seven EFSI-backed projects in the UK, expected to trigger 
€6.7 billion in investments. These projects are: 
 
 Smart Meters roll-out 
 Galloper Offshore Wind 
 Midland Metropolitan Hospital public-private partnership 
 Offshore wind farm (under assessment) 
 Energy efficiency private equity fund (under assessment)  
 Renewable energy equity fund (under assessment) 
 London Energy efficiency fund (under assessment) 

 
The European Investment Fund has signed six EFSI-backed agreements with UK-based financial 
intermediaries, which is expected to trigger EUR 2.4 billion in investments and benefit 2,850 SMEs 
and start-ups.  The intermediaries are: Mayfair Equity Partners Fund I, Livingbridge Enterprise II, 
Key Capital Partners VIII L.P., Iwoca Limited, Barclays UK, and Santander UK. 
 

Oil refining 
A recent study by the European Commission has found that environmental regulation accounted 
for approximately 25% of the EU oil refining sector’s loss of competitiveness between 2000 and 
2012. The study shows that, in general, regulatory costs increased from 2000 to 2008, although 
have examined stable since 2012. Despite this evidence, the study concluded that the loss of 
competitiveness was a small price to pay for benefits such as better air quality for citizens. The 
sector is a major polluter; in 2012 the European Pollutant Release and Transfer Register revealed 
that the oil refining industry accounted for 12% of Europe’s sulphur oxide emissions. 
 
Corporate Governance  
The European Parliamentary Research Service (EPRS) has analysed the gender balance on 
company boards in the EU. The EPRS report shows that in October 2015, only 21.2% of board 
members on publicly listed companies were women across the 28 EU Member States. The UK, 
however, was one of only eight Member States with an average of more than 25% of women on 
company boards.  
 
In 2012, the European Commission proposed a Directive to improve the gender balance among 
non-executive directors of companies, but, despite support from the European Parliament, it has 
not been yet adopted. 
 

Environment, Climate, Rural and Fisheries 

Birds and Habitats  
The European Court of Justice has condemned Bulgaria for failing to protect birds, including by 
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allowing wind farms to be built in areas where they can have a negative impact and by not 
designating important bird areas under the Natura 2000 network. In doing so, Bulgaria was found 
to have breached the Birds, Habitats and Environmental Impact Assessment Directives. 
 
“The ruling shows that governments need to make sure that the operation of wind farms should 
not lead to the deterioration of sites,” said one conservation expert who asked not to be named. 
However, the Court ruling is not likely to have a major impact on wind energy development in 
Europe. The same expert said: “The situation remains unchanged – wind energy that is planned 
well and done in accordance with the legislation can go ahead, while poorly sited wind farms will 
be facing legal challenges.” 
 
Employment, Skills and Education 

Social rights  
The European Commission has released more information on the forthcoming social rights 
initiative which was announced in Commission President Juncker’s State of the Union address in 
September 2015. The Commission refers to the “Pillar of Social Rights” as a self-standing 
reference document, of a legal nature, which sets out key principles and values shared at the EU 
level. While a solid social ‘acquis’ exists across Member States, the Commission has expressed 
its intent to establish a more consolidated and clear set of social rights to reflect the complex 
realities of 21st century Europe.  
 
It expected that a concrete outline of the European Pillar of Social Rights will be presented by the 
Commission in the coming weeks, followed by a public consultation to identify the most 
appropriate areas for action. 
 
Employment and social trends 
The European Commission has published a review of employment and social trends throughout 
2015, finding some positive employment and social developments in the EU. Unemployment has 
continued to decrease. The economic recovery continued and employment has continued to 
increase for most sectors and for all age groups. There are also more women, and people aged 
over 50 working.  Of particular note, about 16% of all workers in the EU are self-employed, 
indicating potential to create more jobs.  However, huge disparities still exist between Member 
States, with unemployment at 5% in Germany and over 20% in Spain and Greece.  
 
The data suggest that particular groups including young people, old people, women, and ethnic 
minorities face strong barriers to starting their own businesses. Targeted policies may help 
overcome some existing bottlenecks, such as reducing regulatory burdens, diversifying systems of 
funding, promoting entrepreneurial skills, and strengthening business support services. 
 
The review also notes that the EU could make better use of its human resources through mobility, 
citing that only 4% of the EU's population aged 15 to 64 live in a Member State other than the one 
in which they were born. Training also significantly increases the chances of moving into a 
sustainable job and that will be a priority moving forward. Greater consideration will also be given 
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to an increase in the variety of employment contracts offered. The review emphasises the crucial 
role of social dialogue for achieving inclusive recovery, involving greater cooperation at all levels of 
government and civil society.  
 
Progress against some of the challenges identified throughout this review is expected to be 
achieved with the help of upcoming initiatives including the Skills Agenda and the Pillar of Social 
Rights. 
 
Erasmus+ 
The European Commission has published a progress report on the first year of the Erasmus+ 
programme for education, training youth and sport, which has largely found that the programme is 
living up to its expectations. According to the study, in 2014 the programme funded around 
650,000 individual mobility grants for people to study, train, work or volunteer abroad, including 
400,000 higher education and vocational students' exchanges.  
 
Over 1700 cooperation projects across the education, training and youth sectors – which address 
a number of key challenges such as early school leaving, ensuring younger generations are 
equipped with digital skills, and promoting tolerance and intercultural dialogue – have also been 
funded by the programme. 
 
Health and Sport 

Baby food 
MEPs have rejected a legislative proposal which would have allowed 30 per cent of the energy in 
baby food to come from sugar. Instead, MEPs asked the Commission to propose new legislation 
in line with the WHO recommendation that only 10 per cent of the total calorie intake come from 
free sugars.  
 
Sport  
Several studies on sport have recently been published by the European Parliament’s internal 
research service for use by the Culture and Education Committee. Some of the major findings 
include evidence that the sports industry constitutes some 2.12% of employment within the EU, 
alongside 1.76% of Gross value added (GVA). Sport is also attributed to play a key role in the 
development of social capital among marginalised groups, although there is some scepticism 
about sport governance.  
 
Justice and Home Affairs 

Cyber security 
The European Parliament’s Internal Market Committee has voted in favour of an informal 
agreement between MEPs and Member States on a proposed Directive on cyber-security. The 
agreed legislation provides for a high common level of security of network and information 
systems (NIS) across the EU systems, by listing sectors in which critical service companies (as 
identified by Member States using set criteria) will have to ensure that they are robust enough to 
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resist cyber-attacks. Companies will also be required to report serious security breaches to 
national authorities. Micro and small digital companies will be excluded from the scope of the 
Directive. 
 
The agreed rules also provide for a strategic “cooperation group” to exchange information and 
best practices, draw up guidelines, and build capacity in Member States. Member Stats will be 
required to adopt a national NIS strategy. Each country will also have to set up a network of 
Computer Security Incident Response Teams, to handle incidents and risks, discuss cross-border 
security issues and identify coordinated responses. The European Network and Information 
Security Agency (ENISA) will also play a key role in implementing the Directive, particularly in 
relation to cooperation. 
 
Following technical checks, the European Parliament and Member State governments will formally 
endorse the Directive. Once it enters into force, Member States will have 21 months to transpose 
the Directives into their national laws and six additional months to identify operators’ essential 
services. 
 

Regional Policy  

European Structural and Investment Funds 
The European Commission has published a Communication on the contribution European 
Structural and Investment Funds (ESI Funds) make to the EU's growth strategy, Investment Plan, 
and the Commission's priorities over the next decade. With a budget of €454 billion for 2014-2020, 
the ESI Funds are the EU’s main investment policy tool, and the Communication argues they are 
becoming increasingly necessary as national and regional investments are declining. The 
Commission forecasts that between 2014 and 2016, the ESI Funds will account for approximately 
14% of total public investment on average, reaching up to 70% in some Member States. 
 
The Communication also outlines the outcomes of the negotiations with all of the Member States 
on their Partnership Agreements and programmes and the key challenges for each Member State. 
It notes that the main challenge for the UK is low productivity, which could be addressed though 
investment in R&D, education, and skills.   
 
Research and Innovation  

European Capital of Innovation 
Glasgow has been shortlisted among eight other EU cities for the European Capital of Innovation 
Award 2016. Joining Oxford as one of only two cities shortlisted from the UK, Glasgow has been 
recognised in particular because of its replicable innovation model based on partnerships across 
industry, science and communities. A key criterion in the award process is cities’ demonstrating 
efforts towards building the best innovation ecosystem. The new Capital of Innovation will receive 
€950 000 to scale up its innovation activities and the winner is expected to be announced in early 
March. In addition to Glasgow and Oxford, other cities nominated for the award are Amsterdam, 
Berlin, Eindhoven, Milan, Paris, Turin and Vienna. 
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Seventh Framework Programme 
The European Commission has published a Communication responding to a November 2015 High 
Level report evaluating the Seventh Framework Programme (FP7). The predecessor programme 
to Horizon 2020, FP7 ran from 2007 to 2013 and had a total budget of €53 billion (representing 
around 3% of total spending within the EU on research and development. 
 
The report has been published in line with the Commission’s obligation to carry out an evaluation 
of each EU funding programme and, for the evaluation of FP7, there are a series of requirements 
which stem from the Better Regulation package adopted by the Commission in 2014.  
 
According to the evaluation, around 139,000 proposals were submitted in total under FP7 with 
around 25,000 retained for funding, giving an overall success rate of 17%. Around 29,000 different 
organisations were awarded FP7 funding; with around 44% of the total programme budget 
awarded to universities and some 13% to SMEs.  
 
Scottish organisations were awarded a total of €730 million from FP7. The UK was awarded €6.9 
billion, the second highest amount by country and only just behind Germany. This amounts to 16% 
of the overall FP7 budget.  
 
The major conclusions of the FP7 evaluation are likely to contribute more systematically to the 
Mid-Term Review of Horizon 2020, due in the second half of 2017. These will, in turn, feed into the 
proposal for “FP9”, to be tabled in late 2018.     
 
Innovation Union 
The European Commission has also recently published its annual report on progress towards 
achieving the main goals of the Innovation Union – the EU’s overarching policy initiative to 
improve research and innovation performance in Europe by 2020. Launched in 2010, the 
Innovation Union contains around 35 commitments (including, amongst others, delivering the EU 
patent, enacting national strategies to train researchers and the creation of a ‘Single Innovation 
Market’ across the EU).  
 
The report finds that although action has been taken on all commitments, the response has been 
uneven throughout the Member States, and that “while the last steps towards full implementation 
are within reach, it is not certain that all legislative actions will be implemented or that they will 
deliver the intended impact”. The report also finds that those specific commitments requiring 
greater involvement of the Member States in delivery are typically those which have progressed 
more slowly.  
 
As a specific example, the report confirms that further simplification of Horizon 2020 and the SME-
specific funding instruments will be pursued by the Commission, including with the mid-term 
review of Horizon 2020, and in the review of the European Institute of Innovation and Technology 
in 2017. A largely positive assessment is also provided on commitments such as the creation of 
the business-academia collaboration projects known as “Knowledge Alliances” (funded through 
the Erasmus+ programme), on national strategies for researcher training, and on the creation of a 
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pan-European pension fund for researchers.  
 
Innovation and Investment 
The European Commission has recently published a Staff Working Document looking at better 
regulations for innovation-driven investment at EU level. This forms part of the wider Better 
Regulation package and is linked to ongoing efforts to improve framework conditions for research 
and innovation in Europe (both big priorities of the current Netherlands EU Presidency). The main 
focus of the document is on how the Commission can “evaluate the impact of existing or proposed 
EU regulation on innovation”, with a view to maximising the Commission’s own support for 
innovation in line with the Better Regulation agenda and the rolling REFIT programme.  
 
The Commission identifies a major link between increased investment in R&I and higher levels of 
economic growth, and although notes that regulation can be beneficial to innovation (for example 
by introducing standards), the document emphasises how regulation can often also hinder 
innovation, by creating bottlenecks in not encouraging different solutions to a problem and 
disincentivising investment. The document further notes that the interplay between regulation and 
innovation is complex and requires further investigation”. An annex to the document provides 
analysis of potential barriers to innovation can be addressed at EU-level in a number of particular 
sectors, including nanomaterials, electrified vehicles and low carbon hydrogen in transport. 
 
The document can be seen as somewhat of an indication of the kinds of specific initiatives the 
Commission might be looking at in order to get rid of barriers to innovation in specific sectors. In 
terms of next steps, the Commission will work with the Netherlands Presidency over the coming 
months to collect further indications of regulatory barriers to innovation in Europe – the evidence of 
which is currently feeding into the ongoing internal discussions within the European Commission 
on the creation of a potential European Innovation Council. 
 
Upcoming Events and Meetings  

February   March  
1 Informal Foreign Affairs Council 

(Development) 
4 Environment Council 

2 Informal Foreign Affairs Council (Trade) 7 Employment, Social Policy, Health and 
Consumer Affairs Council 

4 Informal Foreign Affairs Council (Defence) 7-10 European Parliament plenary  
12 Economic and Financial Affairs Council  8 Economic and Financial Affairs Council 
15  Agriculture and Fisheries Council 10 Justice and Home Affairs Council 
16 General Affairs Council 14 Agriculture and Fisheries Council 
18-19 European Council 14 Foreign Affairs Council 
24 Education, Youth, Culture and Sport 

Council 
15 General Affairs Council 

29 Competitiveness Council  17-18 European Council Summit 
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